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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


| 
| 
| 
| 


NO. 14,973 


JOHN F. REAGAN, 
Appellant 
v. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA © 


[Filed January 13, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled October 31, 1957, Sworn in on November 5, 1957 
The United States of America : Criminal No. 16-"58 
Vv. : Grand Jury No. 1580-57 


John F. Reagan : Housebreaking and Larceny 
Donald L. Smith : (22 D.C.C. 1801, 2201, 2202) 
: Vio. cats 403 * 


The Grand Jury charges: 

On or about December 7, 1957, within the District of Columbia, John F. 
Reagan and Donald L. Smith entered the building of David Memorial Goodwill 
Industries, a body corporate, with intent to steal property of mee 
SECOND COUNT: , 

On or about December 7, 1957, within the District of Columbia, John F. 
Reagan and Donald L. Smith stole the property of Davis Memorial Goodwill 
Industries, a body corporate, of the value of about $498. 98, consisting of 
$498. 98 in money. | 


| 
| 





THIRD COUNT: 

On or about December 7, 1957, within the District of Columbia, John F. 
Reagan and Donald L. Smith maliciously did injure and destroy, and cause to 
be injured and destroyed, certain movable property, that is, a safe of the value 
of about $200.00, the property of Davis Memorial Goodwill Industries, a body 
corporate. 


/s/ Oliver Gasch 
| Attorney of the United States in 
A TRUE BILL: and for the District of Columbia 


/s/ Wegible 
Foreman. 
/Filed January 17, 19587 
PLEA OF DEFENDANT 

On this 17th day of January, 1958, the defendants John F. Reagan & Donald 
L. Smith, appearing in proper person and by his attorney Each: David C. Ven- 
able, being arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 

Defts. remanded to D. C. JAIL. 

Defts’. oral motion to withdraw motion for waiver of indictment granted 
as motion is now moot. 
Present: By direction of 


United States Attorney DAVID A. PINE 
By H. Titus | Presiding Judge Criminal Court #2 


Assistant United States pe HARRY M. HULL, Clerk 


D. Hoffman By /s/ Illegible 
Official Reporter Deputy Clerk 


[Filed May 7, 19587 


UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


United States ) 
) 


#1 John F. Reagan 


MOTION FOR DISMISSAL 
Now comes the defendant, John F. Reagan, by his counsel, and moves this 
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court for dismissal on the following ground: that the facts and circumstances 
all as set forth in the statement of the defendant attached hereto as SCHEDULE 
I are clearly to the effect that the arraignment of the defendant was improper, 
that the statement signed by the defendant is not a true and correct statement 
and was obtained under improper circumstances. 

It is respectfully submitted on behalf of defendant, through his counsel, 
that the rights and liberty of the defendant have been improperly regarded by 
the authorities in violation of the defendant's rights and the laws and as they 
have been legislated, and as they have been interpreted by the courts in this 
jurisdiction. ! 

If what is set forth in the attached statement referred to as SCHEDULE I 
was presented to the Grand Jury and if the facts as they actually occurred were 
presented to the Grand Jury there would have been no indictment in this case. 

Clearly, this is a matter which comes squarely within the Malloray(sic) rule. 
Even if there were no Malloray rule, statements obtained under the conditions 
as set forth in the attached Schedule should not be received in this court nor 
should any indictment be based thereon. : 

Wherefore, it is prayed that this court will dismiss the Complaint, 


Respectfully submitted, 
/s/ Karl W. Flocks 
Attorney for defendant 


Karl W. Flocks 

Munsey Building ! 

Washington 4, D.C. : 
EX.3- 2717 | 


Copy served on Alfred Burka, Esq., U.S. Attorney, c/o U. s. Court House, 


Washington, D.C., this 7th day of May, 1958. 
/s/ Karl W. Flocks 


/Filed May 7, 19587 


SCHEDULE I ! 
John F. Regan: Crim 16-58 
Arrested - Sunday, Dec. 8th at 4-5 AM (Morning) at 1308 New Hampshire 
Ave. N.W. by 2 detectives who told me I was to be taken downtown and held for 
investigation. No information other than this was given nor was any crime 





mentioned. 

Detained - Taken to No. 1, searched, placed in a cell - requested the 
privilege of making a phone call several times and each time was denied. 
Stayed in the cell for about 53 hours completely unaware of why or what charge 
I was on. 

Line-up - At about 10:30 AM (Sunday 8th) placed in the line up. 

Safe Squad Room - After the line up I was taken to the Safe Squad at about 
10:30 by Det. Sgt. Daley and Det. Trybo and found out for the first time what 
crime I was suspected of. After about an hour of steady, intense questioning 
interspaced with threats, blows and kicks, intimidation and being called a liar - 
they decided to check my alibi. Finally after I had repeated my story about my 
where abouts the night of the crime they decided to go and check on it. 

Detained - 11:30 A.M. Returned to the cell block to wait until I was again 
called up for questioning. 

Re-Questioned. At approximately 1 p.m. Sunday Afternoon I was again 
taken by the same detectives, to the Safe Squad and this time I was confronted 
with several articles of my work clothing - shirt-pants-leather jacket and shoes - 
and they said they had recovered them from Mrs. Mae Chamberlen’s house along 
with a sum of money. Mrs. Chamberlen was my witness as to my whereabouts 
for the time the crime was committed as I spent that period with her at her 
house. 

Re-Questioned: The detectives now began an intensified grilling to make me 
admit ownership of the clothes and that I participated in the crime. After about an 
hour of this, in which I was hit and kicked, cursed and told I knew I was guilty and 
@ no-good ex-con, I could no longer hold out and I gave them a statement which 
they typed out and gave to me to sign. During the ‘‘break’’ afforded me by typing 
I regained my strength and expressed a desire not to sign as I was forced into 
making the statement, upon hearing this Det. Trybo cursed and kicked me with a 
hard blow on the ankle and threatened to start beating me again if I didn’t sign. 

I signed in the presence of the detectives and a Mr. Corbin, a Supervisor at Good 
Will Industries (an ex-con murderer?), The kick on the ankle was so severe 
as to make me require medical attention after I was lodged in the D. C. Jail. 
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Detained - After signing the statement I was returned to the cell where I 


stayed until Monday. 

Arraigned - Monday morning at about 10:00 AM. Bond set | a $5,000 and 
for the first time in a period of 30 hours was formally charged. At no time 
did any one tell me of my right to remain silent, to have counsel or that any- 
thing I said could be used against me. | 

Points for Accquittal or Dismissal under the Mallory Rule 

(1) 30 hours before arraignment. (2) Repeated and brutal 3rd degree to 
illicit a confession (3) Evidence (clothing) obtained as a result of this illegal 
questioning which should be grounds for suppression of same for evidence. (4) 
With these facts readily available to the D.A. - he obtained this indictment by 
presenting to the Grand Jury statements, confessions and evidence obtained il- 
legally thus rendering the indictment worthless. The proper course of action 
for the D.A. was to have made the Grand Jury aware of the manner in which 
the information presented them was obtained and inform them (as he did in a 
recent case - U.S. vs. Taylor - ignored by Grand Jury April 29th 1958 by virtue 
of the DA. advising them that Taylors confession, re-enacting of the crime and 
statements would be excluded from the trial by the Mallory Rule) that this in- 
formation could not be used in court. 

NOTE: Have had no legal advice until we answered our indictments and 
the appointed counsel admitted his inability to conduct our defense and was dis- 
missed. | 
May 5, 1958 /s/ John F. Reagan : 


/Filed May 13, 19587 


UNITED STATES 

a : Criminal No. 16-58 | 

: Charge Housebreaking & Larceny: 
#2 - Donald L. Smith, Defendant : 
WITHDRAWAL OF PLEA 

On this 13th day of May, 1958, the defendant Donald L. Smith, appearing 
in proper person and by his attorney, James B. Clarke, Esquire, in open Court 
withdraws his plea of not guilty to the indictment heretofore entered and pleads 





guilty to Count One. (HB) 

The case is referred to the Probation Officer of the Court and the defend- 
ant is remanded to the District of Columbia Jail. 
Present: By direction of 


United States Attorney Bolitha J. Laws 
By Thomas Flannery , Presiding Judge Criminal Court # Assign. 


Assistant United States Attorney HARRY M. HULL, Clerk 


G. Nevitt By /s/ Paul A. Roses 
Official Reporter Deputy Clerk 


[Filed Mar 7, 19597 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


1 THE UNITED STATES OF AMERICA : 
vs. ; Criminal No. 16-58 


JOHN F. REAGAN, Defendant 


Washington, D.C. 
Tuesday, May 13, 1958 


* x * x xe oF x x 
PROCEEDINGS 
THE COURT: You may proceed, Mr. Clerk. 
THE DEPUTY CLERK: Case of John F. Reagan and Donald F. Smith. 
MR. FLOCKS: If Your Honor please, I have been appointed by the Court 
to represent John F. Reagan. I am a patent lawyer. This is my first criminal 
case, sol ask Your Honor’s indulgence. This is Mr. Everett Chandler, Senior 
at Howard University, who is sitting in on the trial. In this case, Your Honor, 
we have a motion pending. 
THE COURT: Will you come to the bench. 
{At the Bench:) 
THE COURT: What basically do you allege is the ground for your motion? 
MR. FLOCKS: Your Honor, in this case the defendant John F. Reagan was 
picked up at about 4 o’clock in the morning on Sunday, December 8, 1957. He 
was -- 
THE COURT: Four o’clock in the morning ? 
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guilty to Count One. (HB) 

The case is referred to the Probation Officer of the Court and the defend- 
ant is remanded to the District of Columbia Jail. 
Present: By direction of 


United States Attorney Bolitha J. Laws 
By Thomas Flannery Presiding Judge Criminal Court # Assign. 


Assistant United States Attorney HARRY M. HULL, Clerk 


G. Nevitt By /s/ Paul A. Roses 
Official Reporter Deputy Clerk 


/Piled Mar 7, 1959/7 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


1 THE UNITED STATES OF AMERICA : 
VS. : Criminal No. 16-58 


JOHN F. REAGAN, Defendant 


Washington, D.C. 
Tuesday, May 13, 1958 


* or ag a x * x ci 
PROCEEDINGS 
THE COURT: You may proceed, Mr. Clerk. 
THE DEPUTY CLERK: Case of John F. Reagan and Donald F. Smith. 
MR. FLOCKS: If Your Honor please, I have been appointed by the Court 
to represent John F. Reagan. I am a patent lawyer. This is my first criminal 
case, soI ask Your Honor’s indulgence. This is Mr. Everett Chandler, Senior 
at Howard University, who is sitting in on the trial. In this case, Your Honor, 
we have a motion pending. 
THE COURT: Will you come to the bench. 
{At the Bench:) 
THE COURT: What basically do you allege is the ground for your motion? 
MR. FLOCKS: Your Honor, in this case the defendant John F. Reagan was 
picked up at about 4 o’clock in the morning on Sunday, December 8, 1957. He 
was -- 
THE COURT: Four o’clock in the morning ? 
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MR. FLOCKS: Yes, Your Honor. I understand he was poker out of bed, 
according to his statement, and attached to the motion is a schedule. 

He was picked up at 4 o’clock. He was not arraigned until 10 00 or 10:30 
on Monday and a statement, an alleged statement, was obtained trom him before 
the arraignment. 7 

‘It is the position of the defense this comes squarely within the Mallory 
Rule, it is not permissible; and that if the Grand Jury would have had this informa- 
tion, if the facts as they actually occurred had been presented to the Grand Jury, 
he would not have been indicted. And for this reason we ask a a case be dis- 


missed. 

THE COURT: If the confession was illegally obtained, I think your proper 
motion would be to suppress the confession as evidence. 

MR. FLANNERY: The fact of the matter is, Your Honor, the defendant 
was arrested at 4:30 a.m., on December 8, which was a Sunday. He was arraigned 
the following day, Monday. There was a written statement taken from him after 
he had been questioned some four or five hours. The as doesn’t intend to 


introduce the statement. 

THE COURT: There is going to be no reference to the confession or state- 
ment; is that correct, Mr. Flannery ? | 

MR. FLANNERY: That is correct. 

THE COURT: What do you mean in your motion that if the Grand Jury knew 
the facts, and so on, he would not have been indicted ? | 

MR. FLOCKS: I have no special import except to say this: As I understand 
it from the defendant, he was improperly treated, brutally treated, in order to ob- 
tain this confession which the Government now says they will not introduce. 

We would like to leave the inference with Your Honor such a situation, had 
it been called to the attention of the Grand Jury, would have been treated against 
the Government in this case. On the theory and policy and for the public consid- 
eration, cases of this kind should not come up in this fashion to the Court. If any 
confession is obtained, it should be obtained voluntarily after arraignment. 

THE COURT: I don’t think your allegations are grounds for dismissal. They 
would be grounds for a motion to suppress the confession, which in most cases 
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constitutes the dismissal because the Government cannot proceed without the con- 
fession. But, in view of Mr. Flannery’s statement the Government will not make 
reference to the confession, I will for purposes of the record at this time deny 
your motion to dismiss, and reserve the right for you to make appropriate mo- 


tions as to suppression that may come up. 

MR. FLOCKS: Could we have a stipulation to the effect the confession will 
not be used. 

THE COURT: Mr. Flannery’s word with the Court is equivalent to a stipu- 
lation. 5; 

MR. FLOCKS: Thank you, Your Honor. 

(In Open Court:) 


MARION S. CORBIN 
called as a witness, and having been first duly sworn, took the witness stand 
and testified as follows: 
DIRECT EXAMINATION 

BY MR. FLANNERY: 

Q. Mr. Corbin, please keep your voice up so we can all hear you. What 
is your full name? A. Marion S. Corbin. 

* * %* * * * * * : 

Q. Where are you employed? A. 1229 - 20th Street, Davis Memorial 
Goodwill Industries. 

-Q. Is that in the Northwest section? A. Yes, sir. 

Q. In the District of Columbia, is that right? A. Yes, sir. 

Q. You say you are employed by Davis Memorial Goodwill Industries? A. 
Yes, sir. 

Q. That is a corporation, is it not? A. Yes, sir. 

Q. What is your present position there? A. Assistant Director of Indus- 
trial Relations. 

Q. Was there a time when John F. Reagan was employed by your concern? 
A. Yes, sir. 

Q. Was he employed there on or about December 7, 1957? A. He was. 





9 


Q. How long had he been employed there? A. Approximately two months. 

Q. Two months? A. Yes, sir. ! 

Q. Now then, directing your attention to December 7, 1957, did there come 
a time when you received certain information in regard to something that had 
ae at your place of business? Answer that yes or no. : 

R. FLOCKS: I object to that question. He is leading the witness. 

THE COURT: Just answer yes or no. | 

THE WITNESS: Yes. 3 

BY MR. FLANNERY: : 

Q. As a result of that, did you respond to your place of employment at 
1229 - 20th Street, Northwest, in the District of Columbia? A. 1 did. 

Q. Approximately what time did you arrive there? A. I arrived there 
around about 10:30, I believe. 

Q. A.M. or P.M.? A. AM. ! 

Q. AM. That was what date, sir? A. That was December te 

Q. When you arrived at 1229 - 20th Street, Northwest, at that time what 
did you observe ? A. The two police officers, I believe, from No. 3 Precinct -- 

Q. Let me caution you. You may not relate any conversation you had with 
officers or anybody. Tell us what you saw and what was done. A. When I ar- 
rived at the office, I found two police officers from No. 3 Precinct. The safe 
had been broken and opened and the wall safe had been damaged and they had 
called, I believe the Safe Squad, and they arrived on the scene about twelve noon, 
I believe. | 
Q. Did you notice anything about the front door to your building or any 
doors? A. The door leading to the business office was a half plate-glass door 
and the glass had been broken from it. i 

Q. All right. In what part of the building was the safe that you had reference 
to? A. It was in the business office. This was the front door leading into the 


| 
| 
\ 





business office from the hall. 3 
Q. If you will, will you describe briefly the physical layout of the office, 

the points where you come from ? A. As you leave the elevator on the second 

floor of the building where the business office is, you go to the switchboard office 
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or into regimentation and executive offices. That door was broken. The glass 
had been broken from that door, the door leading into the business office 20 feet 
past there had been opened. 

Q. Had it been forced open? A. No. 

Q. When you went to the second door what did you find? A. I found the 
safe had been torn open, debris all over the floor. I believe there was plaster of 
Paris -- it was supposed to be plaster of Paris -- there was a hole in the wall in 
the vault. That is where all the records are kept. 

Q. What type of safe was this you have referred to? A. It was a safe 
about two-and-a-half -- five feet high and it was made of some kind of thin metal 
but was fireproof. 

Q. Yes. And had that been opened? A. It also had been torn from the left 
side facing seam. 

Q. You made reference to a vault; where was this vault? A. It is a vault 
room rather, where all of our records are kept and sometimes there is money 
in it. 


Q. What did you say now about the vault? A. On the right side there was 
a hole that had been torn, there at the plaster wall. 
-Q. Did you ascertain whether or not anything had been taken from the 


safe? A. No, sir. 

Q. Was any money taken? A. There was money taken, yes. 

Q. Where was that taken from? A. From the safe. 

Q. How much had been taken? A. $498.98. 

Q. All right. Was that the property of Memorial Goodwill Industries, a 
body corporate? A. Yes, sir. 

| Q. Now, with reference to the safe, you have described the damage to it. 

How much damage was done to the safe? A. There was about $200. We got an 
adjustment of $200 on the safe. 

Q. You got an adjustment of $200 on the safe? A. Yes. 

Q. Now then, I direct your attention to March 1, 1958; do you recall that 
day? A. Yes, sir. | 

Q: Did you go somewhere in the District of Columbia on that day? A. I 
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went to the District of Columbia jail. 


Q. You went to the District of Columbia jail? A. Yes, sir. 


Q. Did you see someone there? A. I talked to John F. Reagan. 

Q. Do you see John F. Reagan here today? A. Yes, sir. , 

Q. For the record, will you point him out ? : 

(Witness complied.) : 

MR. FLOCKS: I don’t know what Mr. Flannery is leading up to. Apparent- 
ly it is something which happened subsequently. I would like to reserve an ob- 
jection. I don’t know what Mr. Flannery is going to leadto. 

THE COURT: Will counsel come to the Bench. 

(At the Bench:) 

THE COURT: Will you make a proffer so that counsel will know what testi- 
mony to expect ? | 

MR. FLANNERY: The Government expects to prove this witness, Mr. Cor- 
bin, went to the District of Columbia jail on March 1, 1957. He visited John F. 
Reagan and Reagan told him in substance he was sorry for all the trouble he had 
caused him because Mr. Corbin had been so good to him. | 

MR. FLOCKS: I don’t think that is admissible, Your Honor. 

THE COURT: You may make an objection for the record. | 

(In Open Court:) ! 

BY MR. FLANNERY: | 

Q. Mr. Corbin, do you recall what time of day on March 1,; 1958, you went 
to the District of Columbia jail to see John F. Reagan, this defendant ? A. [am 
not sure but I believe it was in the morning. | 

Q. And did Reagan say anything to you when you saw him shear this case ? 

THE COURT: I will assume you object at this point, Mr. Flocks. 

MR. FLOCKS: Yes, Your Honor. ! 

THE COURT: The record will indicate the Court has overruled your ob- 
jection. 

BY MR. FLANNERY: 

Q. Did Reagan say anything to you at that time? A. He made no admission, 


no. He told me he was sorry for what happened and he hoped no one was mad _ at 


| 


him. ! 
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Q. He told you he was sorry for what happened and he hoped no one was 
mad athim? A. Yes, sir. 

MR. FLANNERY: I believe that is all of this witness, Your Honor. 

CROSS EXAMINATION 

BY MR. FLOCKS: 

Q. Mr. Corbin, I believe you stated on your direct examination that you 

went to work for Davis Memorial Goodwill Industries in 1957; is that 
correct? A. Yes, sir. 

* bs * ca 7 * * x 

Q. You testified on direct examination, Mr. Corbin, I believe, that on De- 
cember 7, 1957, you arrived at the place of business of Goodwill Industries at 
10:30 am.-- A. Yes, sir. 

Q. And that you found that something had happened to a safe and a vault; 
is that right? A. Yes, sir. 

Q. And you said on your direct examination that something had been taken 
from the safe? A. DidI? 

Q. Did you? A. No, sir. 

Q. Nothing had been taken from the safe? A. I saidI didn't discover 
anything taken from the safe. 

Q. Insofar as you knew, at that time you didn’t discover anything taken 
from the safe? A. No, sir. 

Q. I would like to -- A. I found nothing taken from the safe; I didn’t 
investigate. 

Q. As far as your findings were concerned, you found nothing taken from 
the safe; is that correct? A. At that time, yes. 

Q. At that time. A. Yes. 

Q. Did you find, insofar as whatever investigation you made, anything taken 
from the vault? A. No. 

Q. Then, insofar as any investigation you made, nothing was taken from the 
vault or the safe? A. That is true. 3 

Q. Now, you said there was some damage to the safe, did you not? A. Yes, 
sir. 
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Q. You said that there was $200 worth of damage to the - is that cor- 


rect? A. Yes, sir. 

Q. How did you arrive at the figure of $200 damage to the safe ? A. That 
was the adjustment the insurance company gave us on the safe. : 

Q. What adjustment did the insurance company make on the vault? A. 
$100. | 
Q. $100 on the vault? A. Yes, sir. : 


* *+ *£ *£*+ © © © * 


Q. You were acting for the Goodwill people and you already had a respon- 
sible position with these people before that, a supervisor; isn’t that correct? A. 
Yes, sir. | 

Q. And they trusted you? A. Yes. : 

Q. Doesnt it suggest itself strange of you not having investigated at that 
time? A. It wasn’t my place to make an investigation, there were two Police 

Officers from No. 3 Precinct there when I arrived. | 

Q. At any rate, Mr. Corbin, you did not investigate? A. I did not. 

THE COURT: The witness has said he did not make any investigation, Mr. 
Flocks. 

MR. FLOCKS: That is all, Your Honor. : 

REDIRECT EXAMINATION | 

BY MR. FLANNERY: 

Q. Counsel has brought out the fact you were in prison before you accepted 
this position with Davis Goodwill Industries? A. Yes, sir. ! 

Q. What were you serving time for? A. First-degree murder. 

Q. What happened to your case? A. I was never cleared by the courts 
of law. I was only cleared by the Court of Last Resort. : 

Q. You were cleared by the Court of Last Resort, but never, by courts of 
law? A. Yes. | 

Q. When did all that take place? A. That was in 1951. 

Q. In what state? A. The State of Florida. 

Q. Counsel has also developed this point that you stated you ‘didnt discover 
anything missing. I want to be clear on that. Did there come a time you found 
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some money had been taken? A. After the controller of the business office came, 
through investigations she made and the bookkeeper, we found that an amount of 
money had been taken. 

Q. You found then that $498.98 had been taken? A. Yes, sir. 

MR. FLOCKS: I will object to that and move that it be stricken on this 
ground: The witness made the statement he didn’t make any investigation him- 
self. He said later someone else made an investigation and he was informed some 
money was missing. Now, on the hearsay rule, I don’t think that type of evidence 
is admissible. 

THE COURT: You may ask further questions as to whether he knows of 
his personal knowledge, Mr. Flannery. If not, I will entertain a motion to strike. 

BY MR. FLANNERY: 

Q. Were you present when the bookkeeper was making the investigation? 


A. I was. 
Q. You were there during this investigation when the shortage was discov- 


ered? A. I was. 

Q. Was it ascertained in your presence from where the money had been 
taken? A. Yes, sir. 

Q. Where? A. It was a deposit made the previous evening. It was on the 
same shelf the rest of the money was on. | 

Q. Where? A. Inthe safe. They found the envelop was missing that con- 
tained the amount of money. 

Q. Who was the bookkeeper? A. Edward Lyles. 

Q. Is he at your place of business today? A. Yes. 

MR. FLANNERY: That is all. 

RECROSS-EXAMINATION 

BY MR. FLOCKS: 

Q. Mr. Corbin, you said a bookkeeper made an investigation? A. I said 
the controller and the bookkeeper. 

32 Q. The controller and the bookkeeper? A. Yes, sir. 
Q. Mr. Edward Lyles, is he the bookkeeper or controller? A. Bookkeeper. 
Q. And the bookkeeper made investigation? A. I said the controller and 
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the bookkeeper made the investigation. 

Q. What is the controller’s name? A. Mrs. Martin. 

Q. Now Mrs. Martin and Mr. Lyles made the investigation; is that cor- 
rect? A. Yes. | 

Q. And they found a deposit was missing? A. The bank deposit which 
had been made up the previous evening. 

Q. And that bank deposit that had been made up the previous evening was 
the only thing that was missing insofar as you know? A. That is true. 

Q. The rest of the money on that shelf was still there, was it not ? 

(No response.) ! 

MR. FLOCKS: CanI suggest to the witness that the money was not even 
there the previous evening ? | 

THE COURT: That is not a question. You mustn’t argue with the witness. 

BY MR. FLOCKS: 


Q. Is it possible the bank deposit was never there ? | 
MR. FLANNERY: I object to that question. The witness should not be 


called upon to speculate. 

MR. FLOCKS; I think there is an unusual set of circumstances. The in- 
vestigation was made not only by the bookkeeper and controller. : 

THE COURT: I don’t think the question permits an answer within the 
witness’ knowledge. It is speculation. I will sustain the objection, 

BY MR. FLOCKS: : 

Q. When investigation was made by Mrs. Martin and Mr. Lyles as you 
have testified, how much money was on the shelf? A. I have no idea. 

Q. They didn’t tell you? A. No. 

Q. You knew because you got your report from Mrs. Martin and Lyles 
that the bank deposit was taken but you didn’t know that the rest Of | the money 
was still there, right? A. That is true. ! 

MR. FLOCKS; That is all, Your Honor. 

THE COURT: Is there anything more, Mr. Flannery ? 

FURTHER REDIRECT EXAMINATION 

BY MR. FLANNERY: 
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Q. Is Mrs. Martin still working at Goodwill Industries? A. No. 

Q. Can you say that Mr. Lyles made this check and found the money miss- 
ing? A. Yes. . 

MR. FLOCKS: I object. I don’t think this witness can testify other than what 
this witness knows. 

THE COURT: Will you come to the bench? 

{At the Bench:) 

THE COURT: Are you going to get Lyles here? 

MR. FLANNERY: Yes. 

THE COURT: I think in all fairness, you ought to let him testify as to the 
missing money since a motion to strike has been entered because the jury has 
heard about it. You will never eradicate it from their minds. I think it may be 
well to deal with questions as to his knowledge as to the missing money. 

MR. FLANNERY: All right. 

{In Open Court:) 

MR. FLANNERY: That is all. 

THE COURT: You may step down. 

x * x * * *&* *& * 
EDWARD A. DALY 
was called as a witness and having been first duly sworn, took the witness stand 
and testified as follows: 
DIRECT EXAMINATION 

BY MR. FLANNERY: 

Q. Please state your name? A. Edward A. Daly. 

Q. You are a sergeant attached to the Safe Squad, Metropolitan Police 
Department? A. Presently I am attached to the Homicide Squad. 

Q. Directing your attention to December 7, 1957, were you attached to the 
Safe Squad? A.I was. 

.Q. Sergeant Daly, did you help with the investigation of this case? A. Yes, 
sir. 


Q. When did you first come into the investigation of this case? A. On the 
morning of December 8. 
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Q. Very well. On the morning of December 8, what did you do? A. I had 
36 requested that the midnight man pick the defendant up for me. On the morn- 
ing of December 8, I talked to him at the Safe Squad office about 9:30 or 10:00. 
Q. By “him’’, who do you mean? A. Reagan. | 
Q. Was that the first time you saw Reagan, on the morning of December 8? 
A. Yes. | 

Q. What day of the week was that? Do you recall? A. Saturday, I believe. 

Q. Did there come a time when this defendant Reagan was arraigned ? A. 
Yes, sir, Monday. That was a Sunday when I first talked to him. | 

Q. When was Reagan arraigned or taken before the United States Com- 
missioner? A. He was arraigned at 9:00 o’clock Monday morning. 

Q. Monday morning? Very well. Nowthen, did there come a time subse- 
quent to the arraignment of this defendant Reagan when you talked to him in con- 
nection with this case? A. Yes, sir. I talked to Reagan again on ee 14, 
at the District of Columbia Jail. 

Q. February 14, 1958? A. Yes. 

MR. FLOCKS: I want to make the same objection with reference to these 
subsequent observations. I don’t know what the witness is going to say. 

THE COURT: Come to the bench. | 

(At the Bench:) 

THE COURT: Will you, Mr. Flannery, make a proffer of wha transpired 
on February ? 

MR. FLANNERY: The Government expects to show Sergeant Daly inter- 
viewed both Reagan and Smith at the jail. Reagan confessed he had committed 
this crime with the other man, that they had broken in and they had taken the 
money; that they had burned a number of checks which had been in the safe. 
Reagan said, among other things, that he had hurt his foot on the side of the 
safe when he swung on it with a hammer and missed the safe and hit his foot 
instead of the safe. These people said that they had been drinking) considerably 
before they had broken in. | 

THE COURT: Let me see the jacket, Mr. Clerk. 


| 


(The Court perused the jacket.) 
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MR. FLANNERY: Smith, in Reagan’s presence, said that it had been dark 
in the wall safe and that is why they had overlooked some of the money. 

THE COURT: Mr. Flocks, do you want to make some objection? 

MR. FLOCKS: Yes. 

THE COURT: On what grounds ? 

MR. FLOCKS: On the grounds that statements made under the circum- 
stances are not admissible; they are against the interest of the defendant. 

THE COURT: The Court will assume when these questions are asked you 
have a continuing objection. I am going to overrule your objection. The Court’s 
jacket indicates that when arraigned they were represented by counsel. Since 
they had been arraigned and had been represented by counsel prior to the time 
this questioning took place, namely, on February 14, I think any statements or 
admissions they made would be admissible. I believe I must overrule your ob- 
jection. | 

MR. FLOCKS: I will ask the Court not to give much weight to the evidence. . 

THE COURT: I think that is up to the jury. You may argue the circum- 
stances surrounding the statement should be considered in weighing the cred- 
ibility. 

(In Open Court:) 

BY MR. FLANNERY: 

Q. Sergeant Daly, what time did you get to the District of Columbia Jail? 
_ A. I would say approximately 10:00 or 10:30 in the morning. 

Q. When you arrived at the jail, did you see someone? A. Yes, sir, I 
did. 

Q. Who did you see in connection with this case? A. Defendant Reagan. 

Q. Did you see anyone else? A. Yes, I saw Smith, Donald Leroy Smith. 

Q. Who at one time was a co-defendant in this case? A. That is correct. 

Q. Now, did you talk to Reagan and to Smith in Reagan’s presence in this 
case? A. Yes. 

Q. What did Reagan say to you about this case at that time? A. I went 
over there during my investigation. I found some things -- 

Q. Let me caution you: Just answer my question. Tell me what Reagan 
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said to you at that time, all right? A. I asked Reagan if he could tell me what 
became of the checks that were taken from the safe and he told me they burned 
them on the floor, on the concrete floor in front of the safe. I asked him if he 
was sure he burned all the checks, that the management at Goodwill had gone 
up at a later date. He said yes, they had burned all the checks and to tell Mr. 
Corbin. I asked how his foot was; he said it had improved a lot; that they had 
sent him to the hospital. He said his foot was all right. I was kidding him about 
hitting his foot. He said if anybody would have been within a block they 
would have heard it. | 


Q. How did he say he injured his foot? A. He said he hit his foot with the 
hammer. He had his foot against the safe to grasp it. When he swung at the safe, 
he missed it and hit his foot, leaving an impression, cutting practically all the 
way through his shoe and injured his foot considerably. ! 

-Q. Did Reagan say anything about what had occurred that night ? A. I told 
Reagan about some money I had recovered and I asked him if that was all the 
money he was supposed to have given to this party. He said no he had given 


more but that maybe she had spent some but she didn’t know where the money 
had come from. He said he didn’t tell her he had got the money from the safe. 

Q. Did he tell you where? A. He said he got about $200 out of the job. 

Q. Out of what job? A. Out of the safe job at the Goodwill Industries; that 
he had spent approximately a hundred dollars and had given this: lady a little over 
a hundred dollars to keep for him. | 

Q. Did you ask Reagan how they had planned to gain access to the build- 
ing? A. Yes, sir. i 

Q. Tell the Court and jury about that. A. I asked oneer where they orig- 
inally planned the job. He said that they left his room -- 

THE COURT: Just answer the question. Restate your question, Mr. Flan- 
nery. 

BY MR. FLANNERY: 

Q. What did Reagan say, Sergeant Daly, as to what they had planned in 
his room? A. He said they had planned to go into Goodwill Industries and break 


into Goodwill Industries in his room. 
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Q. When he said ‘‘they’’, who did he mean? A. Him and Donald Smith. 

Q. Was Smith there at that time when Reagan said that? A. Yes. 

Q. Did Smith agree or deny that? A. He agreed. 

Q. Then what did Reagan tell you happened after they had planned to 
break into Goodwill Industries? A. He said they left his room and went to a 
beer joint and had some) beer; waited until early in the morning; went back to 

the front part of Goodwill Industries and went to the side of the alley where 
they had broken out the window. He said he broke out the window himself with 
his fist, cutting his hand. After that they climbed through the window and pro- 
ceeded up the stairs to the office. He got upstairs and he had to kick a panel 
door leading to the office. He then went to the third floor where the tools were 
kept in a desk. He got these tools and took them back down to where the safe 
was. 

Q. What did he say he did from that point on? A. He said they used these 
tools to break through a wall of the vault. And after breaking the wall of the 
vault, Donald Smith stuck his head in the vault to see if there was money kept in 
the vault, He lit matches and didn’t see anything so they didn’t go inside of the 
vault. 

Q. What else did he say? A. Then he said there was 2 small safe in the 
same office. They took the same tools and started beating on the smaller safe. 
They cut a hole all the way through the metal plate, through the insulation and 
partially through the inside metal plate. While he was beating on it -- the safe 

was divided by a shelf--an envelope fell from the top shelf. They opened 
the envelope up and it contained money and checks. 

Q. Did he tell you at that time how much money there was in that envel- 
ope? A. He said they didn’t count the money. They burned the checks on the 
floor in front of the safe, left the building and divided the money and he said he 
got a little over $200 as his share. 

MR. FLANNERY: Your witness. 

* * * * * &© *& * 
CROSS EXAMINATION 
BY MR. FLOCKS: 
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Q. Sergeant, I didn't catch your name. How do you spell your last name, 
please? A. D-a-l-y. | 

Q. You are no longer with the Safe Squad, you are now with ees is 
that correct? A. Yes. , 

Q. When did that change occur? A. The first of May. 


| 
| 


Q. First of May, 1958? A. That is correct. 

Q. You said you first came into this case on the morning of Saturday, 
December 8th? A. That was Saturday, December 7th; the 8th was on Sunday. 

Q. You came into the case on Saturday, December 7th? A, Yes, sir. 

Q. At what time did you come into the case on Saturday, December 7th? 
A. I would say approximately 10 o’clock, I don’t recall the exact time. I say 

that because usually we have roll call at 9 o’clock, then we start on the 


way. | 

Q. That is 10 a.m. on Saturday, December 7th? A. Yes, sir. 

Q. What did you do at 10 a.m. Saturday, December 7th? A. We obtained 
a list of all of the employees and former employees of Davis Memorial Good- 
will Industries and proceeded to go around and check all the employees. 

Q. How many employees did you check? A. I cannot say the exact num- 
ber; I, myself, checked three or four employees. | 

Q. You checked three or four employees? A. Yes, sir. 

Q. Was Reagan one of the three or four you checked? A. He was on my 
list to check. I didn’t see Reagan on Saturday, December 7th. _ 

Q. What did you do with the three or four that you did check ? A. I ques- 
tioned them and that is all. | 

Q. What did these three or four employees tell you? A. Well, they told 
me various things about what they had done, the procedure, the way they worked 
at Goodwill Industries. : 

Your Honor, if I answer all of that, I am afraid it might cause difficulty. 
I don’t want to cause a mistrial. 

Q. Just tell us briefly who the three or four were. Do you remetaber any 
more that was said? | 

THE COURT: Will counsel come to the bench. 





{At the Bench:) 

THE COURT: Since the Officer is trying to avoid saying anything which 
will jeopardize your case -- He said he doesn’t want to cause a mistrial. I 
assume he is trying to avoid saying something that will be damaging about 
what was said or what they did. I would be a little cautious, Mr. Flocks, be- 
cause his answer may hurt you. 

MR, FLOCKS: Thank you, Your Honor. 

(In Open Court:) 

BY MR. FLOCKS: 

Q. Will you tell us when you made your first contact with John Reagan? 

A. The first time I saw John Reagan was approximately 10 o’clock Sunday, 
December 8, in the morning. 

Q. Under what circumstances did you see him? A. Well, when I first 
saw him he was sent to the cell-block at Police Headquarters. 

Q. Now, you told Mr. Flannery -- you answered in response to his ques- 
tion what happened on February 14, 1958; is that correct? A. Yes, sir. 

Q. Now, what happened at 10 o'clock in the morning in the cellblock on 
Sunday, December 8? A. I just went down to the cellblock and got the defend- 
ant Reagan out and brought him upstairs to the Safe Squad office for question- 
ing. 

Q. Whywas it necessary for you to talk to him on February 14, 1958 ? 

A. Since December 7th, the Court had ruled that defendants should be arraigned 
immediately after they are arrested. Prior to that, it was the procedure, the 
police procedure, to arraign them the next court day. 

Q. Therefore, because of this rule which occurred, you found it necessary 
to see him on February 14; is that correct ? A. In my opinion I thought that the 
Court had ruled any statement they had given prior to the arraignment would not 
be admissible. He had been arraigned on December 9th. I made my best efforts 
to talk to him after that date. 

Q. Are you telling the Court now, Sergeant, you knew everything that oc- 
curred that was told to you on February 14, you knew about it before February 14? 
A. Yes, sir. 
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Q. yet, when Mr. Flannery asked you, you didn’t say on direct examin- 
ation you knew about this prior to February 14? | 
MR. FLANNERY: I think it is an improper question on cross-examination. 
48 if Your Honor please. ! 
MR, FLOCKS: Your Honor, on cross-examination, counsel should be en- 
titled to the widest latitude to examine the witness. | 
THE COURT: The Court grants the widest latitude, Mr. Pincks: The 
question you have just asked, I don’t think the question had been asked the Of- 
ficer on direct examination. I will sustain the objection to the pore question. 
BY MR. FLOCKS: | 
Q. I would like to make this clear, Sergeant Daly, that this testimony which 
you have given on direct examination -- A. Yes, sir. : 

Q. --is not fresh information which you got from John Reagan on the 14th, 
but is something in your mind which you had associated before February 14th. 
Isn’t that true? A. Are you telling me I knew what he would tell me? No, sir; 
that is not true. ! 

Q. Then, for the first time, Sergeant, on February 14 these facts which 
you stated on your direct examination were known to you. Is that your testi- 
mony? A. Yes, sir; most of them were. Most of them were known to me on 
December 8th. i 

Q. How did you know about them on December 8? A. Defendant Reagan 
told me about them on December 8. : 

Q. You thought it necessary to have him tell you about it again on February 
because it was improper on December 8, under the rules ? 3 

MR. FLANNERY: I object to that, Your Honor. There is no showing any- 
thing happened on December 8th. I don’t think the question is proper cross-ex- 
amination. ! 

THE COURT: Will you read the question, Madam Reporter. 

(The pending question was read by the reporter.) : 

THE COURT: I think the question is addressed not to proper procedure 
but what the witness thought, Mr. Flannery. Answer the question. 


THE WITNESS: Yes, sir, that is why I talked to him on February 14th. 
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MR. FLOCKS: I want the record to show very clearly, Your Honor, that 
the witness has already testified on cross-examination he knew -- 

THE COURT: The record will speak for itself, Mr. Flocks. 

MR. FLOCKS: Thank you, Your Honor. 

BY MR. FLOCKS: , 

Q. Do you know, Sergeant, what happened to the money that was in the 
safe that wasn’t taken? A. No, sir, I cannot state directly what happened to it. 
Q. Are you aware of the fact there was money in the safe that wasn’t 

taken? A. There was considerable money there that they didn’t gain access 


to, yes. 

Q. You said on your direct testimony, Sergeant, something about the de- 
struction of checks. Where were these checks insofar as you know? A. De- 
fendant Reagan told me they were in the envolope that had dropped off the shelf 
when they were beating on the safe with a hammer and chisel. 

Q. Insofar as you know, Sergeant, there were checks in the safe -- there 
was money in the safe which you say was taken, and there was money in the 


safe which you say was not taken? A. Is that a question, sir? 

Q. Yes. A. When they chopped a hole through the vault wall -- the vault 
is a large room with cinder block walls and has a safe or vault door -- they 
chopped a hole through this cinder block wall big enough to look into the vault. 
The money in the vault was on the shelf in bank bags or money bags. It was 
dark inside and when they were looking in there, they didn’t see it. They didn’t 
get any of the money from the vault. 

Q. Let’s come back to the safe: You have already testified there were 
money bags in the safe and I think you described the money bag in the vault. No 
one took the money bag from the safe as far as you know? A. Yes. 

Q. We are talking about the safe, not the vault. A. The only thing they 
could reach was the envelope that fell downfrom the shelf by the hole they were 
cutting in the safe. When they sawed the hole, it fell down and they looked in the 
envelope and there was money and checks. 

Q. They didn’t open the safe, as far as you know, did they? A. They didn’t 
make 2 complete entry, no. 
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Q. Did you see the safe? A. Yes, sir. 

Q. When you saw it, the safe was closed? A. There was a hole cut 
into the safe. : 

Q. You say there was also a hole cut into the safe as distinguished from 
the vault? A. Yes, sir. 

Q. When you saw the safe, the door wasn’t open, was it? A. WhenI saw 
the safe, it wasn’t opened; no, sir. , 

Q. The safe was closed? A. Yes. 

Q. When did you see the safe? A. I saw it on either Sunday or Monday. 

Q. Either Sunday or Monday? A. Yes, sir. ! 

Q. Insofar as you knew, Sergeant, according to your Hee, when was the 
safe opened up? A. ThatI don’t know. | 

Q. When you saw it, it was either Sunday or Monday? A. Another Officer 
went to the scene when the Police was called to investigate the scene of the 
crime. : 

Q. You didn’t see the safe directly ? A. I didn’t see it prior to the time 
I talked to the defendant. 

Q. You only saw the safe sometime after talking to the defendant ? A. 


That is correct. 

Q. Then, if the safe were opened, it could have been closed by people at 
Goodwill Industries before you saw it? A. That could be. ! 

Q. So your direct testimony of the safe with the hole in it with the door 
closed is what you saw sometime later? A. That is the way it was described 
to me by the defendant. : 

Q. Insofar as you knew from your observation, as you testified, the door 
could have been opened before you saw the safe? A. It could have been. 

MR. FLOCKS: That is all. ! 

THE COURT: Any further questions, Mr. Flannery ? 

MR. FLANNERY: No further questions of this witness, Your Honor. 


* * *&©* © &£* &* & *€ 





MR. FLANNERY: May we approach the bench, Your Honor? 
THE COURT: You may. | 
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{At the Bench:) 3 

MR, FLANNERY: Mr. Corbin has informed me, YOur Honor, that the 
controller and the other lady are unavailable. Therefore, I would have no ob- 
jection to Mr. Corbin’s testimony regarding the amount taken, $498.98, being 
stricken. 


I feel the Government has introduced sufficient evidence of grand larceny 
in this case. There has been the testimony of Mr. Corbin, what he saw, and an 
obvious breaking into the safe. That coupled with the admissions testified to 
by Sergeant Daly that Reagan admitted the crime. The damages to the safe of 
$200, and so on, is sufficient to establish the corpus delicti. 

THE COURT: I am not convinced the witness Corbin has personal knowl- 
edge of the money. I will, consequently, assume Mr. Flocks renews his motion 


to strike the testimony of Corbin insofar as money being taken from the safe, 
and I will grant the motion and advise the jury upon that. 

MR. FLOCKS: Thank you, Your Honor. 

* a * 2 ok * * * 

MR. FLANNERY: The Government will, therefore, rest its case at this 
time. 

THE COURT: Very well. Will counsel come to the bench. 

{At the Bench:) 

THE COURT: Do you want to make a motion, Mr. Flocks ? 

MR. FLOCKS: I would like to make a motion for judgment dismissal -- 

THE COURT: Judgment of acquittal, that is the term used by criminal 
courts. 

MR. FLOCKS: -- on the ground that the prosecution has not made any 
case against the defendant; the witness’s testimony with respect to the alleged 
confession is uncorroborated; that it isn’t the type of proof necessary; that de- 
fense counsel suggests to Your Honor that this alleged confession never occurred 
at all; that it certainly would be unusual to go and get two confessions; and that 
if there was such a thing as a second confession, they would have gotten it in 
writing. 

There is no problem about it -- the witness testified so glibly. He said he 
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talked to these boys, got from them all the details about how they entered the 
safe with a chisel; that they used a hammer, and so on. 

If they were taking the statement for the purpose which he said it was, he 
knew it was improper. Under those circumstances, he didn’t haye any trouble. 

Here he has uncorroborated hearsay evidence. I don’t think that carries 
enough weight. I don’t think that is the type of proof necessary and I ask for 
dismissal. ! 

MR. FLANNERY: I think there is ample evidence under the rules of the 
Curley case in this posture of this particular case. The Government feels being 
given unfavorable inferences a prima facie case has been established. 

MR. FLOCKS: Before Your Honor rules may I ask Mr. Chandler if he wants 
to say anything ? ! 

MR. CHANDLER: No, I haven’ anything to say. | 

THE COURT: Anything more? | 

MR. FLOCKS: I will have to wait for what Your Honor says, very respect- 
fully, before I reply. 

THE COURT: I think the Government has established the ¢ orpus Delecti 
crime by the testimony of the witness Corbin. They have implicated by their 
testimony, especially that of Officer Daly, the defendant in the commission of 
the crime. There are admissions, I believe, that the substance of your argument 
in support of your motion is addressed to the credibility of the witness, the cre- 
dance that can be given to his testimony. | 

I think the matter of credance and credibility is fundamentally a jury func- 
tion; they must decide how much of the testimony, especially of the officer’s, 
they are going to believe. : 

I believe the Court must deny your motion and submit the case to the jury. 
The issue of whether there is sufficient evidence to convict, whether they are 
convinced that this defendant did commit the offense. I believe I must deny your 


motion. ! 
x* * * * * © © * | 


MR. FLOCKS: If Your Honor please, the defense would like to call Mr. 
Donald Smith. | 





THE COURT: Very well. 
Thereupon, 
DONALD LEROY SMITH 
called as a witness, and having been first duly sworn, took the witness stand 
and testified as follows: 
DIRECT EXAMINATION 

BY MR. FLOCKS: 

Q. For the record, Mr. Smith, will you please state your full name? A. 
Donald Leroy Smith. 

Q. Donald Leroy Smith? A. That is right. 

Q. in the case before this Court today, you were a co-defendant, were you 
not? A. Yes. 

Q. A named co-defendant? A. Right. 

Q. You are the same Smith? A. Right. 

Q. Where did you come from this morning, Mr. Smith? A. I come from 

_ the District of Columbia Jail. 
39 Q. From the D.C. Jail? A. Right. 

@. And how long have you been at the D. C. Jail? A. About seven or eight 
months. 

.Q. Were you in the D. C. Jail on February 14, 1958? A. Yes, I think so. 

THE COURT: What is your answer? 

THE WITNESS: I think so. 

* * 

BY MR. FLOCKS: 

Q. Mr. Smith, earlier today in this case Sergeant Daly sat where you are 
now sitting and testified and he said that on February 14, 1958 he visited Mr. 
Reagan and yourself at D. C. Jail and certain conversations took place. Is that 
true? A. I don’t remember the date; I know he was over to the jail but I don’t 

60 remember the date. 

Q. You do remember he was at D.C. Jail and visited with you and Reagan? 
A. Yes. 

Q. Will you tell the Court fully and completely, please, what was said at 
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that time? A. He came over to talk to me about some other charge -- this other 
charge they had me down for about Thanksgiving time -- and he asked me about 
this charge I am here on now. And he asked me about the checks, and he asked 
me ‘What about them ?’’ AndI said, ‘I don’t know nothing about it.’* That is 
all he said to me. | 

Q. You say Sergeant Daly asked you, What about the checks and you said 
to him, ‘I don’t know anything about it.” Is that right? A. Right. 

Q. Was Mr. Reagan there at the time? A. I think Mr. Reagan was there. 

Q. Is that the same Mr. Reagan sitting at defense table? A. Yes, sir. 

Q. What did Mr. Reagan say at that time? A. I wasn’t paying much attention 

to what was going on. | 

Q. What did Sergeant Daly say to Mr. Reagan? A. Sergeant Daly was 
talking to me, not to Mr. Reagan. ! : 

Q. He wasn’t talking to Mr. Reagan at that time? A. No, he was just talk- 
ing to me. 

Q. Did you hear Mr. Reagan make any confession to Sergeant Daly? A. 
No, I didn’t. | 

Q. Were you present all the time? A. Yes. 

Q. Would you have heard such a confession if it were made ? A. Yes. 

Q. Do you have any defect in your hearing, Mr. Smith? A. No, sir. 

Q. Can you hear me all right? A. Yes. | 

Q. How close was Sergeant Daly to you? A. Sergeant Dally was from here 
to where she is sitting, right there (indicating). ; 

-Q. Six or seven feet? A. Yes. : 

Q. How close was Sergeant Daly to Mr. Reagan at that time 2A. About the 
same. 

Q. Within six or seven feet? A. Yes. 

Q. And you didn’t hear Mr. Reagan make any confession to: sergeant Daly ? 
A. No, I didn’t. : 

Q. Did you know Sergeant Daly as Sergeant Daly? A. I have seen him 
around down at Headquarters. He was at Robbery Squad. : 

Q. Is Sergeant Daly in the courtroom today? A. Yes, sir. 
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Q. Will you point tohim? A. The second man, right there (indicating). 
Q. The man with the red tie? A. Yes, sir. 
MR. FLOCKS: That is all. 

CROSS EXAMINATION 


BY MR. FLANNERY: 

Q. Mr. Witness, you pled guilty to this crime, did you not? A. Right. 
Q. You pled guilty because you were guilty, is that right? A. Right. — 
Q. Reagan helped you commit this crime, didn’t he? A. He didn’t; no, 


Q. He didn’t? A. No, sir. | 

Q. You committed it alone? A. Yes, sir. 

Q. That is the first time you ever told that story, isn’t it? A. It is the 
truth. | 

Q. It is the truth. You remember when you were arrested, don’t you? 

A. Yes. 

Q. When was that? A. Sometime in December; I don’t remember the 
date. . 

Q. Now, you were seated in a tavern at 6th and G when you were arrested, is 
that right? A. Right. | 

Q. And Sergeant Daly arrested you, didn’t he? A. Yes, him and Mr. Tram- 
mele. 

Q. And your first remark was"Did Reagan chicken out ?’’, wasn’t it? A. 
No, it wasn’t. 

Q. Did you ask Sergeant Daly how he got the information about you? A. No, 
he took me from this restaurant down to the Safe Squad. We didn’t say nothing 
all the way down until we got to the Safe Squad. 

64 © When you to to (sic) the Safe Squad, what was said? A. I said some- 
thing about 20 minutes after. 

Q. After 20 minutes, you admitted you committed the crime; is that right? 
A. Right. 

Q. You also stated John Reagan had assisted you in committing the crime, 
didn’t you? A. Right. 
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Q. And you told Sergeant Daly, after you had been at Headquarters only 
20 minutes, how you and Reagan had planned this crime; is that correct ? A. Yes. 
Q. That you had planned it in Reagan’s room, is that right? You told 
Sergeant Daly that, didn’t you? A. I dont remember where it was planned. 
Q. In any event, you stated that you and Reagan planned the’ crime and 
that you had gone to the alley side of Goodwill Industries and knocked a window 
out of the side of the building and climbed through; is that right ? A. Right. 


Q. What is your answer? A. Right. ! 
Q. And that after you had gotten in, you went to the second floor and kicked 
a glass out of the door to the office; is that right? A. It is on that thing, isn’t it? 


Q. I am asking you. A. Yes. 

Q. And you told Sergeant Daly that Reagan was with you, isn’t that right. 
A. Right. But I can explain that, the whole thing. 

Q. You went on further to say that you went to the third floor and got some 
tools from a drawer and then went back down to the second floor, didn’t you? A. 


Right. : 

Q. Now, Reagan had worked in this place and he knew where the tools were, 
didn’t he? A. I knew where the tools were because I had been up in Goodwill 
Industries myself. | 

Q. You knew where they were. You never worked there though, did you? 
A. I don’t have to work there to break into the place. 

Q. The safe that was broken into was on the second floor, isn’t that right ? 
A. Right. | 

Q. You had to go to -- Where were the tools? A. The tools were upstairs 
in a room. : M 

Q. What room? A. A small room, tool room. ! 

Q. It was Reagan who knew where the tools were because he worked at 
Goodwill Industries, isn’t that right? A. As I said before, I knew where the tools 
were myself. : 

Q. The fact of the matter is Reagan showed you where the, ‘tools were that 
night, because he worked there and knew where the tools were isn’t that right ? 


A. No. 
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Q. That is not right? A. No, sir. 

Q. In any event, you did tell the Sergeant that you started to cut a hole in 
the wall leading to the vault; isn’t that right? A. I did knock a hole through the 
vault myself. 

Q. And didn’t you tell Sergeant Daly you and Reagan couldn’t see any money 
in the vault, that all you could see was a lot of books? A. Books? I was looking 
for money. 

Q. You told Sergeant Daly that you and Reagan looked in the hole you cut 
through the vault and couldn’t see any money; isn’t that right? A. I don’t know 
that. 

Q. Did you tell Sergeant Daly that? A.I don’t remember. 

Q. Did you tell Sergeant Daly you and Reagan cut a hole through the side 
of the small safe? A. I told Sergeant Daly I cut a hole through the side of the 

safe. 

Q. Iam talking about at Police Headquarters. Did you tell the sergeant 
that you and Reagan cut a hole through the side of the small safe? A.I don’t 
remember. ; 

Q. Well, let’s see if I can refresh your recollection. 

MR. FLOCKS: May we approach the Bench, Your Honor. 

THE COURT: You may. 

(At the Bench:) 

MR. FLOCKS: I formally would like to object to the introduction of this 
paper brought up by Mr..Flannery on the ground that it purports to be a state- 
ment made by the witness Smith and Smith is here to testify, and whatever Smith 
put on the statement is not the best evidence. 

MR. FLANNERY: I think the statement can properly be used for impeach- 
ment purposes. He is denying he said certain things, and on the statement he 
says he said other things. 

THE COURT: I believe I will have to overrule your objection, Mr. Flocks. 
I observe the witness has an explanation he wants to offer. On redirect examin- 
ation, you may ask him for his explanation. 

(In Open Court:) 
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MR. FLANNERY: Your Honor, may I have this statement marked Govern- 
ment’s Exhibit No. 1, for identification ? | 
THE COURT: It may be marked Government’s Exhibit No. 1. 


(Statement of Donald Leroy Smith was marked Govern- 
ment’s Exhibit No. 1, for identification.) 


BY MR. FLANNERY: 

Q. Mr. Witness, I will show you what has been marked as Government’s 
Exhibit No. 1, for identification. Do you recognize that piece of paper? A. (Wit- 
ness perusing document.) I recognize it. . 

Q. And your signature appears on it, does it not? A. Yes. 

Q. Now, that is a signed statement that you gave to Sergeant Daly at 9:30 
p.m. on December 8, 1957, isn’t it? A. Right. 

Q. You will have to keep your voice up, Mr. Witness. A. Right. 

Q. Now, you had an opportunity to read this, didn’t you, a few minutes 
ago? A. Yah, I just read it now. | 

Q. And you told these things contained in the statement to Sergeant Daly 
on December 8th, didn’t you? A. Right. : 

Q. Therefore, didn’t you tell him that we, meaning Reagan and you, 
started to cut a hole through the side of the small safe? A. I guess so. 

@. You did. There is no question about it. Didn’t you tell him that? A. 
It is in there. ! 

Q. It is in there and the fact of the matter is you told that to Sergeant 
Daly; isn’t that right? A. I guess So. 

Q. Then didn’t you tell Sergeant Daly that after cutting the’ hole in the 
safe, you secured an envelope that contained some money and checks; isn’t 
that right? A. Right. ! 

Q. And that you and Reagan had done that? A. Right. 3 

@. And that you had burned the checks and kept the money; is that right ? 
A. Right. i 

Q. And then further you told Sergeant Daly, didn’t you, that you and Reagan 
left the building and went to Reagan’s room and divided the money between you ? 

A. Right. | 





34 


Q. Isnt that right? A. Right. 

Q. And that you got Two Hundred and some dollars and that Reagan got 
about the same amount; isn’t that right? A. Right. 

Q. Now, then on February 14th, Sergeant Daly came to the D. C. Jail, 
didn’t he? A. Right. Yes, sir. 

Q. When he came to the jail, it was to talk about this case, wasn’t it? A. 
He mentioned something about the checks -- he asked about the checks. 

Q. And Reagan was there? A. Reagan was there. 

Q. What did Reagan say about the checks? A. He didn’t question Reagan; 
he was talking to me. 

Q. You were both together. It was Sergeant Daly’s express purpose to 
question both of you about the case, wasn’t it? A. He came over to question 


me about another case -- 
Q. Let’s talk about this case. What did Sergeant Daly say to you in Reagan’s 
presence on February 14th about this case? A. He asked me about the checks. 
Q. What specifically did he say about the checks? A. He asked me who 


burned the checks. 

@. Who burned the checks? A. He asked me did I burn them. I said yes I 
had burned them. 

Q. In other words, you repeated what you said on December 8th about the 
checks? A. Yes, that is ali that was said. 

Q@. What else did Sergeant Daly ask you about on this particular day? A. 
Nothing. 

Q. How long did the interview last? A. I wouldn’t know. 

Q. Let me ask you this, Mr. Witness, did you speak up at that time on 
February 14th and tell Sergeant Daly that Reagan had not been involved with you? 
A. Yes, I did. 

Q. Reagan was with you; you told him that on February 14th in the jail, 
didn’t you? A. No. 

Q. When Mr. Flocks was just asking you a few minutes ago about that con- 
yersation on February 14th, didn’t you tell him you had told Sergeant Daly that 
Reagan was there? A. Mr. Flocks didn’t ask me that. 
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Q. What else did you tell Mr. Daly? A. He asked me what about the 
checks and about Reagan. That is allI can remember about it. 

Q. What did you tell him about Reagan? A. I told him Reagan wasn’t 
with me on this case. I said I knew Reagan down at Lorton. Me and Reagan 
had a fight. I was trying to frame him by saying he was with me on this job I 
am on now. | 

Q. You told Sergeant Daly that on February 14th? A. Yes. 

Q. You told him you were trying to frame Reagan, is that right? A. That 
is right. i 

Q. Is that the explanation you wanted to make about this statement 7 As 
That is correct. | 

Q. Why did you want to frame Reagan? A. This goes back about -- 

Q. Wait a minute -- strike that. | 

MR. FLANNERY: May we approach the bench? ! 

THE COURT: You may. 

(At the Bench:) 

MR. FLANNERY: I am a little afraid this witness might g0 into something 
prejudicial. Perhaps I better not let him answer that. ! 

73 THE COURT: You had better withdraw the question and let Mr. Flocks ask 
it if he wants to. | 

MR, FLANNERY: I believe so. | 

(in Open Court:) 

MR. FLANNERY: Your witness. : 

REDIRECT EXAMINATION ! 

BY MR. FLOCKS: : 

Q. Now, Mr. Smith, will you tell the Court and the jury whether or not John 
Reagan had anything to do with the crime of which he has been accused in this 
case having to do with taking things from the safe or vault at Goodwill Industries ? 
A. He didn’t. ! 

Q. You say he did not have anything to do with it? A. Right. 

@. On February 14th when Sergeant Daly was at the D. C. Jail with you’ 
and Reagan, did you tell Sergeant Daly at that time, on February 14th, that John 
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Reagan had nothing to do with this crime? A. I told Mr. Daly that John Reagan 
didn’t have anything to do with it. 

Q. Having listened to you, Mr. Smith, the only time you did say anything 
about Reagan having something to do with taking things from Goodwill Industries, 
from the safe or vault, was at the time Government’s Exhibit No. 1 was prepared. 

That was the only time that you said that John Reagan had something to do 
with this matter at Goodwill Industries, is that right? A. Right. 

Q. Why did you make that statement if it isn’t true? A. AsI said before, 
me and him was at Lorton together. We had a couple of fights, so I was prepared 
to get even with him. I knew John Reagan was working up at Goodwill Industries 
so I broke into the place. When Mr. Daly took me down to the Safe Squad, he 
took me in the room and he had a picture of John Reagan and asked me was John 
Reagan with me. And I said, ‘‘Yes.’’ 

Q. But John Reagan wasn’t with you? A. He was not. 

Q. You were trying to get even with John Reagan, is that right? A. Right. 

Q. What is on Government’s Exhibit No. 1 isn’t true then, is it? A. No, 
it is not. 

Q. And Sergeant Daly didn’t obtain any confession from John Reagan in your 
presence on February 14th? 

THE COURT: This is repetitious. The witness has previously answered 
this question, Mr. Flocks. 

MR. FLOCKS: That is all. 

RECROSS EXAMINATION 

BY MR. FLANNERY: 

Q. The truth of the matter is, Mr. Witness, Reagan was arrested first; 
isn’t that right? A.I don’t know what time Mr. Reagan was arrested. 

Q. Isn’t it a fact that Sergeant Daly told you after you were arrested that 
Reagan had given your name? A. No. 

Q. No? A. No. 

Q. Did you ask Sergeant Daly how he had found out you were involved in 
this case? A. No. 

Q. You did not? A. That is right. 
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Q. And he didn’t tell you? A. No. 
Q. You have talked this case over with Reagan in the jail, havent you ? 
A. No. 
Q. Don’t you see him? A. I am bound to see him. | 
Q. You are good friends, aren’t you? A. No, we are not good friends. 
Q. Don’t you see one another over at the jail and talk about things? A. 
No, sir. | 
Q. During recreation periods over at the jail, don’t you ever see him out 
in the yard? A. I play ball over there myself. | 
Q. Does he play ball? A. No, sir. | 
Q. Does he watch you play ball? A. I don’t know if he watches me or 


not; it is a big yard, lots of people watch. i 


Q. You ride from jail with him when you come to Court, don’t you? A. 
On the bus. 

Q. On the bus. And you talk things over, don’t you? A. No, sir. 

Q. You are not unfriendly at this time, are you? A. I wouldn’t call us 


friends. ! 
Q. You wouldn’t say you are enemies, would you? A. Not enemies, but 
not friends either. | 

Q. In August of 1957, you were convicted of larceny, weren't you? A. 
(No response.) | 

Q. In August of 1957, you were convicted of larceny, weren't you? A. 
August ? | 

Q. Yes. A. Yes, sir. 

MR. FLANNERY: That is all. 

THE COURT: Anything more, Mr. Flocks? 

MR. FLOCKS: No, Your Honor. 

THE COURT: Very well. Step down. 

(Witness excused.) 
* * me * * x * % 
THE COURT: Do you have further testimony ? 
MR. FLOCKS: We have no further testimony. 
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THE COURT: Very well. Is there any rebuttal, Mr. Flannery ? 

MR. FLANNERY: Sergeant Daly, please. 
Whereupon, 

EDWARD A. DALY 
recalled as 2 witness for the Government, having been previously duly sworn, 
resumed the stand and testified further as follows: 
FURTHER DIRECT EXAMINATION 
BY MR. FLANNERY: . 
Q. Sergeant Daly, on that day in February, I believe, February 14, you 


_went to the District Jail? A. Yes, sir. 


80 


Q. Did the defendant Smith at the time you talked to him in Reagan’s 
presence, as you have testified, tell you Reagan had not been involved in this 
case? A. No, sir, he didn’t. 

MR. FLANNERY: That is all. 

* * * = ae * * * 

THE COURT: ... . Does the Government request any special charge? 

MR. FLANNERY: The usual charge, Your Honor. 

THE COURT: Does the defendant request any special charge ? 

MR. FLOCKS: Defendant asks the Court for all the assistance possible, in 
view of the special circumstances of this case and Court-appointed counsel, that 
the Court be impartial and that the Court make such charges as an experienced 
counsel would have made and he isn’t present. 

THE COURT: It is the Court’s practice to charge that failure of the defend- 
ant to take the stand as a witness in his own behalf does not create a presumption 
of guilt, There is no doubt in most attorney’s minds as to whether this is desir- 
able or undesirable because it does emphasize the point to the jury. I give that 
charge unless requested not to, because I think these jurors have been around 
the courthouse long enough. They have seen defendants take the stand. I think 
we ought to give it to point out that no inference should be drawn against him from 

failure to take the stand. Then at the close of the Court’s charge, I will call 
you to the Bench again in order that you may make objections or ask for anything 
more you want the jury to be instructed upon. 
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I believe we can complete closing arguments before lunch. 

(In Open Court:) | 

THE COURT: Ladies and gentlemen of the jury, at the termination of the 
Government’s case Mr. Flocks in behalf of the defendant made a motion to strike 
the testimony of the witness Corbin, the first witness in the case, insofar as it 
pertained to the amount or the fact any money was taken from the safe. The Court 
had suggested to Mr. Flannery that the controller or the bookkeeper, who actually 
made the investigation and who determined money was taken, if it was taken, 
should be here to testify because personally Mr. Corbin did not know this fact of 
his own knowledge. Neither of those witnesses was available and under the cir- 
cumstances the Court has granted the defendant’s motion. So that you must strike 
from your recollection of the testimony any testimony of Mr. Corbin relating to 
any money being taken from the safe or the amount of money taken from the safe. 

* % * * bi * % 
CHARGE TO THE JURY 

THE COURT (Tamm, J.): As you know, ladies and gentlemen of the jury, 
it is at this stage of the case the Court’s responsibility to instruct you as to the 
law that will govern you in reaching your verdict in the case. And it is, of course, 
your responsibility to accept the law as it is outlined to you by the Court. 

You will remember when you go into the jury room that the closing argu- 
ments made by the attorneys in the case do not constitute evidence, and that your 
verdict must be reached upon the basis of the evidence which you heard from the 
lips of the witnesses who were sworn to tell the truth and who took the witness 
stand in the trial of the case. 

As you also know, you will take with you into the jury room a copy of the 
indictment which has been returned by the Grand Jury in this case. The indict- 
ment is not evidence against the defendant. The indictment is not proof of the 
commission of any act or criminal offense. The sole purpose of the indictment is 
to apprise the defendant of the charges which have been preferred against him, 
the charges which he must answer when he comes into court. | 

The indictment in this case originally charged two defendants, that is, John 
F. Reagan who is before you in the courtroom and a co-defendant Donald L. Smith 





40 


who appeared as a witness in the trial of the case and whose case is not before 

89 - you for disposition, but each count of the indictment charges him and Reagan 
jointly. I want to emphasize the fact your concern is only as to the guilt or inno- 
cence of the defendant Reagan. 

The indictment charges the commission of three different offenses: house- 
breaking, larceny and malicious destruction of property. 

The first count of the indictment charging the offense of housebreaking al- 
leges: ‘‘On or about December 7, 1957, within the District of Columbia, John F. 
‘Reagan and Donald L. Smith entered the building of Davis Memorial Goodwill 
Industries, a body corporate, with intent to steal property of another.” 

The second count of the indictment charging the crime of grand larceny 
alleges: ‘‘On or about December 7, 1957, within the District of Columbia, John 
F. Reagan and Donald L. Smith stole property of Davis Memorial Goodwill In- 
dustries, a body corporate of the value of about $498.98 consisting of $498.98 
in money.’”’ | Ao 

The third count of the indictment charges: ‘‘On or about December.7, 1957, 
within the District of Columbia, John F. Reagan and Donald L. Smith maliciously 
did injure and destroy, and caused to be injured and destroyed, certain movable 

property, that is, a safe of the value of about $200, the property of Davis 
Memorial Goodwill Industries, a body corporate.’ 

The first count of the indictment charges the defendant, I repeat, with the 
crime of housebreaking. The crime of housebreaking is defined in the District 
of Columbia Penal Code, as follows: 

‘Whoever shall, either in the night or in the daytime, break and 
enter, or enter without breaking, any dwelling, bank, store, warehouse, shop, 
stable, or other building, or any apartme nt or room whether at the time occupied 
or not, «swith intent to break and carry away any part thereof or any fixture or 
other thing attached to or connected with the same, or to commit any criminal 
offense’’ commits the crime of housebreaking. 

The offense of larceny is defined in the District of Columbia Penal Code, 
_as follows: 

‘Whoever shall feloniously take and carry away anything of value”’ 
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commits the crime of larceny. AsI have explained to some of you, members 

of the jury, the District of Columbia Criminal Code recognizes two grades or 

two types of larceny: There is an offense known as grand larceny, which is 

the offense alluded to in the second count of the indictment, which consists of 

a felonious and unlawful taking and carrying away of property of the value of 

$100 or more. The crime of petty larceny, which is a lesser offense than the 
offense charged in this indictment, that is, feloniously and unlawfully taking 

and carrying away property of the value of less than $100. It is your option, as 

I have told some of you on prior occasions, to decide whether you want to find 

- the defendant guilty of the offense charged in the indictment or any lesser of- 

fense or not guilty in any charge in which a lesser offense is included. 

You have the option, consequently, in the second count of the indictment of 
finding the defendant guilty of grand larceny, which is larceny of property of 
$100 or over; or petty larceny, which is larceny of property under $100; or a 
verdict of not guilty on this count. 

The third count of the indictment, as I said to you, , charges the crime of 
malicious destruction of property. This offense is defined in the District of Co- 
lumbia Code rather simply. The Code states: , | 

‘Whoever maliciously injures or destroys or attempts to injure or 
destroy any movable property not his own’? commits the offense of malicious 
destruction of movable property. | 

This section of the District of Columbia Criminal Code also places the 
status of the crime, if you find one was committed, upon the basis of the value 
of the property destroyed. There is a greater offense for destruction of property 
over $50 in value and a lesser offense for destruction of property less than $50 
in value. So, on the third count, you again have the option of returning three pos- 
sible verdicts: either guilty of the charge in the indictment, or guilty of destroy- 
ing property under $50 in value, or not guilty. i 

As I have said to you on several occasions so far this month, the defendant 
is presumed to be innocent. This presumption of innocence, I emphasize again, 
is one of the cardinal characteristics of our system of criminal jurisprudence. 

It means basically, in essence: the defendant is not required to prove his inno- 
cence, rather the Court and the law presume the defendant is innocent until such 
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time as the Government proves he is guilty beyond a reasonable doubt. The 
burden of proof in this case, as it is in every criminal case, is upon the Govern- 
ment which means the Government must prove this defendant committed each 
and every element of the offenses with which he is charged or otherwise you, 
the jury, must return a verdict of not guilty. 

The burden of proof upon the Government requires the Government to prove 
the defendant’s guilt beyond a reasonable doubt, but not beyond all doubt whatso- 
ever. In other words, the burden of proof upon the Government is not to prove 
the defendant guilty to an absolute certainty or a mathematical certainty, but 
only to a moral certainty. 

As I have said to you before, a reasonable doubt is a doubt which you can 
justify within your own minds upon reason. In short, a reasonable doubt is a 
doubt predicated or founded upon reason. The simple way of defining ‘‘reason- 
able doubt’’ is simply this: If, after a fair and impartial comparison and con- 
sideration of all the evidence in the case, you can truthfully say to yourselves 
you are not convinced of the defendant’s guilt, you have a reasonable doubt and 
your verdict should be not guilty. But, if after you make this fair and impartial 
comparison and consideration of all the evidence in the case you can truthfully 
say to yourselves you have an abiding conviction of the defendant’s guilt, such 
a conviction as you would be willing to act upon in the more important and weighty 
matters in the course of your own daily lives, then you have no reasonable doubt 
and your verdict should be guilty. 

In determining whether the Government has established the charges against 
this defendant, you must consider and weigh the testimony of all the witnesses 
who have appeared before you, the witnesses called by the Government and the 
witness or witnesses called by the defendant. 

As jurors, you are the sole judges of the credibility of the witnesses. This 
means, of course, you must decide which of these witnesses you are going to be- 
lieve and to what extent you are going to believe them. This is the type of case 
in which the question of credibility of witnesses is one of the most important 

questions in the case, and it is your responsibility to desolve any conflicts 
of evidence in the case and arrive at an ultimate or final facts and determine upon 
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the basis of these facts whether the Government has established | the charges 
beyond a reasonable doubt. 

You must, I repeat, from the impressions you have received from the 
witnesses and the evidence, determine which witnesses you are going to believe 
and to what extent you are going to believe them. In determining how much cre- 
dence, how much credibility you will give to the testimony of each witness, you 
have the right to consider the demeanor of each witness on the witness stand, 
his manner of testifying, whether the witness impresses you as being a truth- 
telling individual, whether the witness displays favor or prejudice toward the 
Government or toward the defendant, whether the witness appears to have an 
accurate memory and recollection of the facts about which he is testifying, and 
of course whether the witness displays any interest whatsoever " the outcome 
of the case. : 

If you believe any witness willfully testified falsely as to any material fact 
concerning which fact that witness could not possibly be mistaken, you are then 
at liberty, if you deem it desirable to do so, to disregard the entire testimony 
of that witness or any part of the testimony of that witness. i 

In connection with the matter of credibility of witnesses, I have pointed 
out to most of you heretofore that the District of Columbia Code provides that 
‘‘No person shall be incompetent to testify, in either civil or criminal proceed- 
ings, by reason of his having been convicted of crime, but such fact may be given 
in evidence to affect his credit as a witness.’’ 

I point this requirement of the law out to you because the witness Donald 

L. Smith upon cross-examination, as I recall his testimony, admitted his con- 
viction in 1957 for larceny. And, as I recall the testimony, this witness also 
said that he and he alone committed the offense with which the defendant is 
charged in the present indictment. The fact of this prior conviction of Donald 
L. Smith, of course, must not be taken by you as any evidence of the guilt of the 
defendant in the present case, because this prior criminal record may be con- 
sidered by you only insofar as it affects the credibility of Donald L. Smith as a 
witness in the present case. | 

You are further instructed that no inference of guilt arises against the 
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defendant because of his failure to testify as a witness in his own behalf. The law, 
as it is administrered in this jurisdiction, says to each defendant in all criminal 
cases, ‘“‘You may or may not take the witness stand as you see fit.’’ Obviously, 

it would be unfair to tell the defendant, ‘‘You don’t have to take the witness stand 
if you don’ want to”’ if thereafter the jury was permitted to draw an inference of 
guilt from the failure of the defendant to testify as a witness in his own behalf. 
Consequently, I caution you again, no inference of guilt arises against the defend- 
ant because of his failure to testify as a witness in his own behalf. 

You are the sole and exclusive judges of the facts. The Court cautions you 
_not to permit your judgment or your reason or your intelligence to be swayed by 
prejudice, bias, sympathy or by ill-will. Your verdict is to be reached in accord- 
ance with the solemn oath you took that you would well and truly try this case and 
a true verdict render in accordance with the evidence, and in accordance with the 
law as outlined by the Court. 

There are three counts in the indictment. You must render a verdict on 
each count. Your verdict on each count must be a unanimous one, that is, all . 
twelve jurors must concur. 

Upon the first count of the indictment, your verdict may be guilty or not 
guilty. Upon the second count of the indictment, that is the larceny charge, your 
verdict may be either guilty as indicted, which is the crime of grand larceny; 
or guilty of petty larceny if you find the amount of money taken was less than $100; 
or, third, you may return a verdict of not guilty. Upon the third count of the in- 

dictment, your verdict may be guilty of destruction of property over $50 in 
value, which is guilty as indicted; or guilty of destruction of property under $50 
in value; or not guilty. . 

In short, you may return any one of two possible verdicts on the first count 
of the indictment, and any one of three possible verdicts on the second and third 
counts of the indictment. 

Will counsel come to the bench. 

(Conference at the bench.) 

THE COURT (Tamm, J.): The Court desires further to point out to you, 
members of the jury, in this case that there is no directtestimony offered by the 
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Government on the part of witnesses to the crime that associates the present 


defendant with the crime. | 

In short, the Government relies fundamentally upon the alleged admission 
of the defendant, and secondarily upon a circumstantial type of evidence. 

What does this mean? Basically, direct evidence is the evidence of an eye 
witness who can take the witness stand and tell you under oath what he saw or 
what he heard. There is another type of evidence known as circumstantial evi- 
dence or indirect evidence which is admitted in both criminal and civil cases. 
Circumstantial evidence is evidence which has a tendency to establish that cer- 

tain acts occurred or that certain facts are or are not true. 

Circumstantial evidence is admissible in criminal cases. Circumstantial 
evidence is recognized in the trial of criminal cases and there are times when 
circumstantial evidence may be more convincing than is direct evidence. 

My favorite illustration of the nature of circumstantial evidence is -- Ido 
not recall that I have defined it to you during your present services as jurors -- 
the text books, in attempting to define circumstantial evidence, point out an 
imaginary situation in which a person opens the front door of his house ona 
winter morning and sees a fresh snowfall. Through the fresh fallen snow, there 
are the footprints of a man. This is circumstantial evidence that a person has 
walked through the snow, although no one has seen or heard a man and no one 


can testify to that fact. | 
I repeat, you must determine how much weight you must give to all the 
evidence. You must evaluate the testimony of the witnesses. You must consider, 
of course, the fact there were no eyewitnesses to the offense and determine upon 
the basis of the evidence, upon everything before you and the Court's instructions 
as to whether the Government has proved the defendant’s guilt beyond a reason- 


able doubt. | 
Upon reaching the jury room you will select one of your members to serve 
as foreman. The foreman will preside at your deliberations and speak for 
you in advising the Court of your verdict. | 
The jury may retire, Mr. Marshal. | 
(Whereupon, at 2:35 o'clock p.m., the trial in the above-entitled case was 


concluded.) 





/Filed May 13, 1958/ 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES ) 
oa | ) Criminal No. 16-58 

7 ) Charge Hb. & Lar. 
#1 John F. Reagan, Defendant ) 

On this 13 day of May, 1958, came the attorney of the United States; the 
defendant in proper person and by his attorney Karl Flocks, Esquire; where- 
upon the jurors of the regular Petit Jury panel serving in Criminal Court No. 
One, being called, are sworn upon their voir dire; and thereupon comes 2 jury 
of good and lawful persons of the District of Columbia, to-wit: 

1, Amado C. Alvarez . William J. Emmett 

- Robert T. Arnott 8. Maurice W. Harrell 

3. Elsie L. Beverly 9. Rufus L. Hill, Jr. 

4, Anne E. Boyd 10. Harry Kozlow 

5. Mark E. Chapman 11, Helen R. Wright 

6. Mary B. Crump 12. Myrtle B. Makel 
who are sworn to well and truly try the issue joined herein; whereupon the de- 
fendant’s motion to dismiss, coming on for hearing, after argument is by the 
Court denied; jury charged; whereupon the jury upon their oath find the defend- 
ant guilty as indicted. 

and thereupon each and every member of the jury is asked if that is his 
or her verdict and each and every member thereof say that the defendant is 
guilty as indicted. | 

The case is referred to the Probation Officer of the Court and the defend- 
ant is remanded to the District of Columbia Jail. 

Present: By direction of 


United States Attorney Edward A. Tamm 
By T. Flannery Presiding Judge Criminal Court #One 
Assistant United States Attorney HARRY M. HULL, Clerk 


Sanche By /s/ John J. Flannery 


Official Reporter Deputy Clerk 





/Filed June 12, 19587 


MOTION IN THE ALTERNATIVE FOR 
I - ACQUITAL 
II - SETTING ASIDE THE 
VERDICT OF THE JURY 
Il - NEW TRIAL 


A - THE IMPROPER CONFESSION IMPROPERLY OBTAINED 
With respect to the improper confession of December 8th, , Sergeant Daly, 
the witness for the prosecution, on cross-examination (Page 29, last line, to 
page 30, line 13 of the Transcript) stated: | 
“Q (By Mr. Flocks) You thought it necessary to have him tell you about 
it again on February (14) because it was improper (emphasis supplied) on De- 
cember 8, under the rules? | 
‘MR, FLANNERY: I object to that, Your Honor. There is no showing any- 
thing happened on December 8th. I don’t think the question is proper cross- 
examination. ! 
‘“*THE COURT: Will you read the question, Madam Reporter. 


(The pending question was read by the reporter.) | 
‘“‘THE COURT: I think the question is addressed not to proper procedure 


but what the witness thought, Mr. Flannery. ! 

‘‘Answer the question. : 

‘“‘THE WITNESS: (Sergeant Daly) Yes, sir, that is why I talked to him on 
February 14th. (emphasis supplied)’’ 

The record as above set forth clearly does ‘‘speak for itself” to the effect 
that Sergeant Daly thought that the confession obtained on December 8th was 
improper and it speaks this very loudly. ) 

At the beginning of the proceedings before the Court on May 13th, the De- 
fendant’s Motion with respect to the improper confession was heard by the Court 
and the following is from page 17 of the Transcript: ! 

‘(BY MR. FLOCKS) It is the position of the defense this comes squarely 
within the Mallory Rule, it is not permissible; and that if the Grand Jury would 
have had this information, if the facts as they actually occurred had been pre- 
sented to the Grand Jury, he would not have been indicted. And for this reason 





we ask that the case be dismissed. 

“‘THE COURT: If the confession was illegally obtained, I think your proper 
motion would be to suppress the confession as evidence. 

“MR. FLANNERY: The fact of the matter is, Your Honor, the defendant 
Was arrested at 4:30 a.m., on December 8, which was a Sunday. He was arraigned 
the following day, Monday. 

‘“‘There was a written statement (the improper confession) taken from him 
after he had been questioned some four or five hours. The Government doesn’t 
intend to introduce the statement. (emphasis supplied) 

““‘THE COURT: There is going to be no reference to the confession or 
statement; is that correct, Mr. Flannery ? 

‘MR. FLANNERY: That is correct. (emphasis supplied)?’ 

_ itis respectfully submitted that the only proper inference, as a matter of 
law, is to the effect that not only did the witness for the prosecution, Sergeant 
Daly, believe the written confession to be improper, but the attorney for the 
prosecution also believed it to be improper so that both with respect to the testi- 


mony of the prosecution’s witness and the position and actions taken by the pros- 
ecution itself, the Court’s conclusion, as a matter of law, must be that the con- 


fession of December 8th was improper. 
B - THE IMPROPER INDICTMENT IMPROPERLY OBTAINED 

In the file of this case there is a paper on Form 40A entitled ‘‘Complaint’’, 
in which the following appears: 

“Affidavit No, 292423 

‘Whereas Marion Corbin hath upon oath before me, Paul Mothershead, a 
Deputy Clerk of The Municipal Court for the District of Columbia, made com- 
plaint and declared that on the 7th day of December, A.D. 1957, at the District 
aforesaid, one John Francis Reagan and Donald Leroy Smith did then and there 
feloniously break and enter premises 1229 20th St.N.W. of Goodwill Industries 
Inc. in the night time, and feloniously steal and carry away money of the value 
of four hundred and ninety eight & 98/100 dollars all lawful money of the United 
States, of goods and chattels of Goodwill Industries Inc. a body corporation 
against the form of the statute in such case made and provided, and against the 
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peace and government of the United States of America. : 
‘Witness, The Honorable LEONARD P. WALSH, Chief Judge of The Mu- 
nicipal Court for the District of Columbia, and the seal of said Court this 9th 


day of Dec. A.D. 1957. 


WALTER F. BRAMHALL 
Clerk, The Municipal Court, D.C. 


By Paul G. Mothershead | 
Deputy Clerk’ | 


In addition to this complaint, there appears in the file of this case as of 
January 13, 1958, an indictment containing three counts summarized as follows: 

1 - The Defendant entered with intent to steal. | 

2 - The Defendant stole $498.98 in money. : 

3 - The Defendant injured and destroyed a safe of the value of about $200.00. 

On December 8th there also existed the ‘‘improper confession’’. 

It is respectfully ‘submitted that the indictment of the Grand Jury was based 
on the affidavit of Marion Corbin and the ‘“‘improper confession’? of December 8th. 

As will be demonstrated below, the affidavit of Marion Corbin is meaningless 
because the following appears in the record (Transcript, page 20, line 11, through 
page 21, line 17) with respect to the complainant, Marion Corbin, who testified in 
this case as a witness for the prosecution: 

“Q (By Mr. Flocks) You testified on direct examination, Mr. (Marion) Cor- 
bin, I believe, that on December 7, 1957, you arrived at the place of business of 
Goodwill Industries at 10:30 a.m. -- 7 

‘cA (Mr. Corbin) Yes, sir. 

*‘Q And that you found that something had happened to a safe and a vault; 
is that right? A. Yes, sir. | 

‘“Q And you said on your direct examination that something had been taken 
from the safe? A. DidI? 


““Q Did you? A. No, sir. 
‘“sQ Nothing had been taken from the safe? A. I saidI dian’ discover any- 


thing taken from the safe. 
‘“Q. Insofar as you knew, at that time you didn’t discover anything taken from 


the safe? A. No, sir. 
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“*Q I would like to-- A. I found nothing taken from the safe; I didn’t 
investigate. 

“Q As far as your findings were concerned, you found nothing taken from 
the safe; is that correct? A. At that time, yes. 

“Q At that time. A. Yes. . 

*Q Did you find, insofar as whatever investigation you made, anything 
taken from the vault? A. No. 

“Q Then, insofar as any investigation you made, nothing was taken from 
the vault or the safe? A. That is true.” 

From page 34 of the Transcript, the Court stated: 

‘“¥ am not convinced the witness Corbin has personal knowledge of the 
money. I will, consequently, assume Mr. Flocks renews his motion to strike 
the testimony of Corbin insofar as money being taken from the safe, and I will 
grant the motion and advise the jury upon that.” 

It is an elementary principle of law that an allegation of a complaint must 
be proved by the party in the position of Plaintiff, and in this case the Govern- 
ment has failed to prove the allegation. 

The error in this case lies in the fact that the allegations in the affidavit 
of Corbin were carried over into the indictment. There is also a serious error 
in carrying over the content of the ‘“‘improper confession?’ into the indictment, 
which was filed after the obtaining of the improper confession. 

Obviously, if the Grand Jury had been apprised of all the facts and circum- 
stances surrounding the ‘‘improper confession’’ and also the fact that the affiant, 
Marion Corbin, did not know of his own knowledge the facts alleged in his affi- 
davit, Franklin M. Aaronson, Foreman of the Grand Jury, would not have signed 
his name to the indictment and if Oliver Gasch had known that the confession of 
December 8th was ‘“‘improper’’, he would not have signed his name as attorney 
of the U.S. in and for the District of Columbia, to the charge of the Grand Jury. 

It is respectfully submitted that the correct inference must be that if the 
Grand Jury and the District Attorney had known the true facts surrounding the 
affidavit on which the complaint was based, and the ‘‘improper’’ confession on 
which the indictment was based, there would have been no indictment and this 
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case would not have proceeded. It is also respectfully submitted that as the 
proceedings have taken place on an improper indictment, they can have no legal 


effect. | 

The Government has made an attempt to make the indictment appear to be 
proper by acts which took place subsequent to the indictment, but if such a pro- 
cedure would be proper, then the purpose and principle of the Mallory rule would 
be meaningless and the Mallory rule would be circumvented. Improper confess- 
ions would be obtained, improper affidavits would be obtained, improper indict- 
ments would be made with the hope that on the trial evidence could be obtained 
which would sustain the improper indictment. Such a procedure was never con- 
templated in the U.S. The purpose of the Grand Jury procedure is to the effect 
that a person will not be indicted unless there is already in existence evidence 
to the crime as charged or as complained about, which evidence Was properly 
obtained. See the Mallory Rule; McNabb v. U.S., 318 US 332; and Upshaw v. US. 

It is respectfully submitted that as a matter of law the indictment in the 
instant case is to have no force and effect. : 
C - THE OBJECTIONABLE USE OF THE STATEMENT OF CO-DEFENDANT 


SMITH AND ITS IMPROPER EFFECT ON THE JURY AMOUNTING TO ERROR 


At the trial of this case on May 13th, the indictment which was improperly 
obtained, was read to the Jury several times and it was handed to the Jury imme- 
diately prior to their going out for deliberation so that they could study it. While 
the statement was made that the indictment was not proof of the charges, the 
impression left with the Jury was (and this was very clear) that the indictment 
was properly obtained when, as a matter of fact, as-we have seen above, it was 
obtained improperly and based on an improper and insufficient affidavit and based on a 
improper confession which was conceded to be improper. Accordingly, the effect 
that the indictment had on the Jury was an improper one and in error, prejudicial 
to the Defendant and this must now be found as a matter of law. 

Not only was the improper indictment submitted to the Jury, which resulted 
in an improper effect on the Jury so as to effect a manifest miscarriage of justice, 
but the statement of the co-defendant, Smith, which, perhaps under other circum- 
stances, could have been properly used to impeach a witness, was used in this 
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case improperly for its effect on the Jury. 

In his direct testimony, Sergeant Daly testified that he obtained a verbal 
confession from the Defendant Reagan on February 14th (more than a month 
after the indictment was obtained). The co-defendant Smith testified that Ser- 
geant Daly did not obtain such a confession from the Defendant Reagan. There- 
upon, the Assistant Districty Attorney introduced the statement of the co-defend- 
ant Smith over the objection of counsel for the Defendant Reagan. On this objec- 
tion, the Court related that the only use that could be made of the statement of 
the co-defendant Smith was for the purpose of impeachment. Obviously, the 
statement of the co-defendant Smith could not be used (Smith having already 
pleaded guilty and was not on trial). Smith was at the trial to testify in person 
and, accordingly, his statement was not the best evidence. While under the guise 
of using Smith’s statement to impeach Smith, its use and effect on the Jury was 
obviously for the purpose of incriminating the Defendant Reagan, and this was 
improper, 

The sole purpose for which the statement of Smith could be used was to 
make the testimony of Smith come to naught. As the statement of Smith was 
used for the purpose of in effect testifying against Reagan, its use and effect 
was improper and resulted in a miscarriage of justice. 

As a matter of law, Smith’s statement could only be used to impeach Smith 
as a witness and not as evidence (Lee v. U.S. 1957 U.S. App. D.C.), either direct 
or indirect and in corroboration of Sergeant Daly, and as the statement of Smith 
was actually used in improper fashion for its impact on the Jury both as direct 
evidence and improper corroboration of Sergeant Daly, the Defendant Reagan’s 
trial was miscarried and an error was made. 


D - THE TESTIMONY OF SERGEANT DALY ON CROSS-EXAMINATION SETS 
FORTH SUFFICIENT REASONABLE DOUBT AS A MATTER OF LAW TO 
TAKE FROM 

It has always been a classic of criminal law that the defendant is innocent, 


must be found to be innocent and must be acquited, unless the prosecution is in a 
position to prove the guilt of the defendant beyond a reasonable doubt. 

As this classic rule of the criminal law is to be followed, it is respectfully 
submitted that, as a matter of law, a Jury cannot find a defendant guilty if a reason- 
able doubt exists, even though the Jury believes the defendant to be guilty. 





53 


As the classic rule set forth above is the law, the defendant must be pre- 
sumed to be innocent, if, as a matter of law, a reasonable doubt exists, regard- 
less of whether or not the Jury believes the defendant is guilty. 

As the Jury in this case found the Defendant guilty, the Jury believed the 
Defendant was guilty but, in view of the fact that there existed a reasonable 
doubt, as a matter of law, the Jury could not find the Defendant guilty and as a 
matter of law there was nothing for the Jury to find in this case. 

This is a case to be decided by the Court rather than st the Jury because 
a reasonable doubt existed. 

The following appears on page 28, beginning with line 7, page 29, and page 
30, lines 1-13, of the Transcript: 

‘“‘Q (By Mr. Flocks) Why was it necessary for you (Sergeant Daly) to 
talk to him (Defendant Reagan) on February 14, 1958? (emphasis supplied) 

‘‘A (By Sergeant Daly) Since December 7th, the Court had ruled that de- 
fendants should be arraigned immediately after they are arrested. Prior to that, 
it was the procedure, the police procedure, to arraign them the next court day. — 

‘Q Therefore, because of this rule which occurred, you found it necessary 
to see him on February 14; is that correct? A. In my opinion I thought that the 
Court had ruled any statement they had given prior to the arraignment would not 
be admissible. He had been arraigned on December 9th. I made my best efforts 
(more than two months later) to talk to him after that date. 

“Q Are you telling the Court now, Sergeant, you knew everything that oc- 
cured that was told to you on February 14, you knew about it before February 14? 
A. Yes, sir. ! 

‘“@Q Yet, when Mr, Flannery asked you, you didn’t say on direct examina- 
tion you knew about this prior to February 14? ! 

‘MR. FLANNERY: I think it is an improper question on cross-examination, 
if Your Honor please. | 

“MR. FLOCKS: Your Honor, on cross-examination, counsel should be en- 
titled to the widest latitude to examine the witness. 

“THE COURT: The Court grants the widest latitude, Mr. Flocks. The 
question you have just asked, I don’t think the question had been asked the Officer 
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on direct examination. I will sustain the objection to the former question. 

“BY MR. FLOCKS: 

‘“Q I would like to make this clear, Sergeant Daly, that this testimony 
which you have given on direct examintation -- A. Yes, sir. 

**Q -- is not fresh information which you got from John Reagan on the 14th, 
but is something in your mind which you had associated before February 14th. 
Isn’t that true? A. Are you telling me I knew what he would tell me? No, sir, 
that is not true. 

**Q Then, for the first time, Sergeant, on February 14 these facts which 
you stated on your direct examination were known to you. Is that your testimony ? 
A. Yes, sir; most of them were. Most of them were known to me on December 8th. 

“How did you know about them on December 8? A. Defendant Reagan 
told me about them on December 8. 

*Q You thought it necessary to have him tell you about it again on February 
{14} because it was improper on December 8, under the rules? 

‘MR. FLANNERY: I object to that, Your Honor. There is no showing any- 
thing happened on December 8th. I don’t think the question is proper cross- 
examination. 

“THE COURT: Will you read the question, Madam Reporter. 

(The pending question was read by the reporter.) 

‘*°THE COURT: I think the question is addressed not to proper procedure 
but what the witness thought, Mr. Flannery. 

‘Answer the question. 

‘“*THE WITNESS: Yes, sir, that is why I talked to him on February 14th. ’’ 

The record is clear from the cross-examination of Sergeant Daly, that Ser- 
geant Daly knew the story which he said he obtained on February 14th because he 
already had the ‘‘improper confession’’ on December 8th. The natural and normal 
circumstances which would have occurred would have been these: 

On December 7th, Sergeant Daly knew that it was improper to obtain a con- 
fession like that which was obtained on December 8th (see page 28, line 9 of the 
Transcript). Having obtained the improper confession of December 8th, Sergeant 
Daly should have proceeded to obtain a proper confession on December 9th, or 
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10th, or 15th, or 20th, and certainly should have obtained a proper confession 
before January 13th, when the indictment was filed. Sergeant Daly said he 
waited until thrity-one days after the indictment was filed to obtain what he 
Said was a proper confession, and it was not because the Defendant was out 
of town or unavailable, because all during this time the Defendant was in Jail 
and available. 

Following the normal and proper procedure (which was not btrected by 
Sergeant Daly, not having obtained a verbal confession prior to the indictment 
on January 13th or even after the indictment), Sergeant Daly would have made 
a written memorandum (which he did not do) and Sergeant Daly would have re- 
ported the incident of the proper confession to his superiors (which he did not 
do) and there would have been some way to corroborate Sergeant Daly in Court, 
which corroboration was lacking and unavailable. | 

If a first actual eye witness to an accident was advised that what he saw 
must be dismissed from his mind, and later this first witness talked to the 
second witness to the accident and then the first witness was asked to testify 
with respect to what the second witness saw, the first witness would then, to 
the best of his ability, testify as to what was said by the second witness but 
there would exist, as a matter of law, a reasonable doubt as to the testimony 
of the first witness because the first witness would be compelled to color the 
testimony by his own observations as he was an actual eye witness also. In such 
a circumstance, the reasonable doubt exists as a matter of law. Actually, the 
first witness might be under the impression that he was telling the truth as to 
what the second witness saw, but an impression as to what another person saw is 
not enough; that is one of the reasons for the hearsay rule. Defendant’s counsel 
here does not make his objection to Sergeant Daly’s testimony on the hearsay 
rule but respectfully submits that a detective or police officer, who already has 
the story in mind, cannot, as a matter of law, testify as to what the Defendant 
told him at a later date, when he already has a story in mind as to what the same 
person told him at an earlier date. In order for any credence to be given to 
Sergeant Daly’s testimony, as to what occurred on February 14th, there would 
have to be a corroboration, such as a check list on the earlier story and the later 
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story, or a second signed statement signed by the Defendant himself, or Sergeant 
Daly should have taken a witness with him on February 14th who could corrobo- 
rate the story. 

In such circumstances as occurred in this case, the reasonable doubt ex- 
ists as a matter of law. Sergeant Daly did not act as a normal police officer. 
Sergeant Daly produced no notes of the conversation on February 14th. Sergeant 
Daly was not corroborated by a second witness. Sergeant Daly made no report 
to his superiors. Sergeant Daly was dilatory in waiting until February 14th. 
Sergeant Daly was not diligent. Sergeant Daly’s testimony can be given no 
weight as the obvious purpose was to thwart the Mallory Rule and the effect of 
Sergeant Daly’s testimony is an admission of this procedure. 

With the admission by Sergeant Daly that he knew that the confession of 
December 8th was improper, Sergeant Daly was put on notice (admitted notice) 
that precautions were to be taken with respect to any subsequent confession. 

It appearing that the testimony of Sergeant Daly on cross-examination is 
to the effect that there was a lack of delineation between what was told to Ser- 


geant Daly on December 8th as compared to what may have been told to him on 
February 14th (page 29, lines 4 and 5 from the bottom of the Transcript), it is 
respectfully submitted that the proper legal inference is, and it is respectfully 
requested that this Court will find as a conclusion of law, that a reasonable doubt 


existed as 2 matter of law. 


E - THE CLEAR LACK OF EVIDENCE OF GRAND LARCENY AND THE CLEAR- 
LY ERRONEOUS FINDING BY THE JURY OF GUILTY WITH RESPECT TO 
GRAND LARCENY 


The Government produced only two witnesses in this case. As we have 
seen above, the complaining witness, Marion Corbin, could not testify that any 
money was taken from the safe or the vault and Marion Corbin’s testimony with 
respect to any money being taken from the safe or vault was stricken from the 
record. Apparently, striking this from the record had no effect on the Jury, and 
the Jury did erroneously find the Defendant guilty of grand larceny. 

The second and final witness for the Government was not an eye witness to 
any crime charged in this case. The second and final witness, Sergeant Daly, did 
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not produce any money taken from the complaining witness, who did not know 
that any money was taken. The first and complaining witness, not knowing that 
any money was taken, could not complain about any money being taken. The 
second and final witness, not having seen any crime committed, and not having 
counted any money that was actually taken, nor having seen any money that was 
actually taken, could not testify as to the charge of grand larceny. The fact re- 
mains that nobody who testified counted any money that was taken and the find- 
ing by the Jury that grand larceny was committed, is clearly erroneous and it 
is respectfully submitted that this Court must find, as a matter of law, that the 
finding of guilty on the charge of grand larceny, was erroneous and should be 
dismissed. | 

Wherefore it is prayed that this Court will grant Defendant's Motion in 
the alternative and will either acquit the Defendant, set aside the verdict of the 
Jury, or grant the Defendant a new trial. 

Respectfully submitted, 


/s/ Karl W. Flocks 
Attorney for the Defendant 


Copies mailed to Thomas Flannery, James B. Clark, sai sae and John F. 
Reagan, this 12th day of June, 1958. | 


| /s/ Karl W. Flocks 
» 
,/Filed July 1, 19587 
JUDGMENT AND COMMITMENT | 
On this 27th day of June, 1958, came the attorney for the government and 
| the defendant appeared in person and by counsel, Karl W. Flocks, Esquire. 
7 IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of Violation of Section 2201 and 
| 1801, Title 22 of the D. C. Code; Violation of Section 403, Title 22 of the D.C. 
| ig Code, as charged, and the court having asked the defendant whether he has any- 
: thing to say why judgment should not be pronounced, and no Sufficient cause to 
+ the contrary being shown or appearing to the Court, ! 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
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IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of Three (3) years to Nine (9) years on each of counts one, two and three, 
said sentences by the counts to run concurrently, but to take effect at the ex- 
piration of the sentence now being served. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and that 
the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm 
United States District Judge 


ne 


FPiled July 2, 19587 


LAW OFFICES 
| KARL W. FLOCKS 
PATENT AND TRADE MARK CAUSES 
MUNSEY BUILDING 
WASHINGTON 4,DC 


June 30, 1958 


Criminal No. 16-58 area 
The Honorable Edward A. Tamm, Judge, U.S. District Court, United States 
Court House, Constitution Ave. & John Marshall Place, Washington, D- C. 
Re: The United States of America v. John F. Reagan - Criminal No. 16-58 


Dear judge Tamm: 

In my letter to you of May 14, 1958 (copy enclosed) I stated that as my 
practice was a busy one and in fairness to my clients I could not continue to 
represent Mr. Reagan and I respectfully requested that the Court appoint a 
new attorney to represent Mr. Reagan in such further progress of his case as 
would be proper. 

Subsequent to May 14, 1958, I received a call from Your Honor’s law clerk 
(Mr. Burke) giving me 2 message from Your Honor and stating that I should re- 
main as attorney for Mr. Reagan in this case through the day of sentencing. 

On June 27, 1958 Mr. Reagan was sentenced. 

As Your Honor knows, I have worked hard and diligently on this case not 
only during the trial but both before and after trial and I respectfully request 
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that I be released from further duty to the Court in this case and that the Court 
appoint a new attorney to represent Mr. Reagan in such further progress of the 
case as is proper. 

I further respectfully request that this letter be considered a Notice of 
Appeal so that Mr. Reagan will not be prejudiced in any way with respect to 
the completion of such appeal, as Mr. Reagan has indicated that he does wish 
to appeal. : 

With a copy of this letter I am sending to Mr. Reagan a Transcript of the 
Court’s Charge to the Jury in this case which he will be able to turn over to 
such new attorney as is appointed to represent Mr. Reagan in the further prog- 
ress of this case. : 

I also request on behalf of Mr. Reagan that such further consideration as 
may be proper be given to the matter of returning to Mr. Reagan clothing and 
things taken from him and Mrs. Mae Chamberlain when such cutie and 
things serve no further purpose in this case. 

Acknowledgement of receipt of this letter together with indication of ap- 
proval of my withdrawal will be very much appreciated. 


KWF:eex Respectfully, 


cc - Mr. Harry M. Hull, Clerk /s/ Karl W. Flocks | 
Thomas A. Flannery, Esq. | 
Mr. John F. Reagan ! 


(Written accross face of letter - Mr. Flocks may withdraw as defendant’s 
counsel. /s/ Tamm 7/2/58) 


| 
(ENCLOSURE) | 
NOTICE OF APPEAL ! 


May 14, 1958 
‘W edne sday o? 
The Honorable Edward A. Tamm, Judge, U.S.District Court, United States Court 
House, Constitution Avenue and John Marshall Place, Washington, D. Cc. 
Re: The United States of America versus John F. Reagan - Criminal No. 16-58 
Dear Judge Tamm: : 
I very much appreciate all the courtesies extended by the Court to me as 


attorney for John F. Reagan in connection with the trial of the above case, even 





60 


though the Jury held against the defendant. You will recall that the Court ap- 
pointed me to represent Mr. Reagan and my services were given voluntarily. 

Mr. Reagdh asked me to request the Court to have returned to him such 
money and things taken from him at the time of his arrest as may properly be re- 
turned to him and he further requests that an appeal be taken and noticed in 
his behalf (copy of this letter on legal paper is being filed with the Clerk and | 
served on Mr. Flannery as a Notice of Appeal, if this is proper). 

My practice is a busy one and in fairness to my clients I cannot continue 
to represent Mr. Reagan, and it is respectfully requested that the Court appoint 
a new attorney to represent Mr. Reagan in such further progress of his case as 
may be proper. 

Respectfully, 


KWF /th 
cc on letterhead and on /s/ Karl W. Flocks 


legal paper to: 

Mr. Flamery 

Mr. Harry M. Hull, Clerk 
Mr. john F. Reagan 


EERE en 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


(1) May the voluntariness of a confession be raised 
for the first time on appeal? 

(2) Is the admissibility of a confession made after in- 
dictment, arraignment, and appointment of counsel af- 
fected by a prior written confession, not offered at trial, 
the legality or illegality of which was never determined? 

(3) Where an accused is charged with housebreaking, 
larceny, and destroying movable property, did the trial 
court commit error by not granting his motion to strike 
the testimony of a witness as to the money taken until 
the close of the government’s case and by not instructing 
the jury to disregard such testimony until the close of all 
the evidence? 

(4) If so, is it reversible error when that fact is sup- 
plied by other evidence and concurrent sentences are im- 
posed? 

(5) When the co-defendant, who pleaded guilty, is 
ealled as a witness for the defense and testifies on cross- 
examination that he committed the crimes alone, is it im- 
proper for the government to impeach him with his prior 
inconsistent statements that he committed the crimes with 
the accused? 

(6) Does absence of certain instructions afford a basis , 
for a claim of error when they were not requested at 
trial and no objection was made to the charge as given? 

(7) Where there is substantial evidence outside the 
confession which tends to establish its truthfulness, has 
corroboration been shown? 
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Huited States Court of Appeals 


For ree District or CotumsBia Ciecurr 


No. 14,793 
Joun F. Reagan, APPELLANT, 
v. 


Unrrep States or AMERICA, APPELLEE. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On January 13, 1958, a three-count indictment was 
filed in the district court jointly charging appellant and 
Donald L. Smith with housebreaking (22 D.C. Code 
§1801), grand larceny (22 D.C. Code § 2201), and de- 
stroying movable property (22 D.C. Code $403). On 
January 17, 1958, they appeared with counsel, and were 
arraigned. (J.A. 1, 2.) On May 13, 1958, Smith pleaded 
guilty to count one of the indictment (housebreaking), 
and appellant went on trial before a jury (J.A. 5, 6). 


The Trial 


At the commencement of the trial, appellant made a 
motion to dismiss on the ground that a statement was 


(1) 
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taken from iim-prior to arraignment in violation of the 
Mallory doctrine.. The government announced that it. did 
not intend to use the written statement, and the court 
thereupon denied the motion, reserving to appellant the 
right to make a motion to suppress if necessary. (J.-A. 
6-8.) a 
Marion 8. Corbin, Assistant Director of Industrial Re- 
lations at the Davis Memorial Goodwill Industries testi- 
fied that the door leading to the business office had been 
‘proken; that the safe had been broken and opened; and 
that there was a hole in the wall of the vault.. He also 
testified that the damage to the safe and vault was $200 
and $100 respectively... He also stated that appellant was 
an employee at the time of the crime and that, at the 
jail, appellant. had told him that “he was sorry for what 
happened and he hoped no one was mad at him.” (J.-A. 
8-12). - . 
Sergeant Edward A. Daly, of the Metropolitan Police, 
testified that he investigated the case and that on Febru- 
ary 14, 1958, subsequent to appellant’s arraignment on the 
indictment he spoke with appellant at the D.C. Jail (J-A. 
16-18). At that time appellant told him? that he and 
Smith planned to break into the Goodwill Industries; that 
he broke a window on the alley through which they en- 
tered; that they broke a door leading to the office; that 
they used tools from the third floor to break into the 
vault and safe; that he injured his foot “considerably” 
with a hammer in the process; that while opening the 
safe, an envelope with money and checks fell out; that 


1'The witness indicated that $498.98 was taken from the safe 
(J.A.'10), but on cross-examination’ it was shown that this fact 
was learned from a report of the bookkeeper and controller (J.A. 
14-15). When the government was unable to produce one of these 
witnesses, the court granted appellant’s motion to. strike (made 
during redirect examination) ‘and ‘at the close of the evidence in- 
the jury to disregard the testimony as to the money 

(J.A. 14, 26, 39). 


2 The introduction of this oral statement was objected to on the 
ground that it was inadmissible as being “against the interest” of 
appellant. This was overruled. (J.A. 18.)- 
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they took the money, burned the checks and left; and that 
when they divided the money, his share was a little over 
$200 (JA. 19-20). 

The defense called co-defendant Donald Smith, and he 
testified that Sergeant Daly visited him and appellant at 
the Jail; that he was asked about the checks and he said, 
“I don’t know nothing about it”; and that appellant did 
not make a confession to Sergeant Daly (J.A. 27-29). On 
eross-examination, Smith stated that he committed the 
erimes alone (J.A. 30). He was thereupon questioned 
about his previous statements that he and appellant had 
committed the crimes together (J.A. 30, 31). When Smith 
replied he didn’t remember in response to a question, the 
government handed him his previous written statement to 
“refresh [his] recollection”. Appellant objected to the 
introduction of the statement on the ground that it was 
not the best evidence, but this was overruled. (J.A. 32.) 

No special instructions were requested of the court 
(J.A. 38), and no objections were made to the charge as 


given (J.A. 44, 45). Appellant was found guilty as in- 
dicted (J.A. 46), and was sentenced to a term of imprison- 
ment of from three to nine years on each count (concur- 
rently) (J.A. 57, 58). This appeal followed (J.A. 59). 


STATUTES INVOLVED 


Title 22 District of Columbia Code § 403 provides: 


Malicious burning, destruction, or injury of an- 
other's movable property—Whoever maliciously in- 
jures or destroys or attempts to injure or destroy, by 
fire or otherwise, any movable property not his own, 
of the value of $50 or more shall be imprisoned for 
not less. than one year and not more than ten years, 
and if the value of the property be less than $50 by 
a fine not exceeding $200 or by imprisonment not ex- 
ceeding one year, or both. 


Title 22 District of Columbia Code § 1801 provides: 


Defimtion and penalty—Whoever shall, either in 
the night or in the daytime, break and enter, or enter 
without breaking, any dwelling, bank, store, ware- 
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house, shop, stable, or other building, or any apart- 
ment or room, whether at the time occupied or not, 
or any steamboat, canal boat, vessel, or other water- 
craft, or railroad car, or any yard where any lumber, 
coal, or other goods or chattels are deposited and 
kept for the purpose of trade, with intent to break 
and carry away any part thereof or any fixture or 
other thing attached to or connected with the same, 
or to commit any criminal offense, shall be imprisoned 
for not more than fifteen years. 


Title 22 District of Columbia Code § 2201 provides: 


~ Grand larceny—Whoever shall feloniously take 
and carry away anything of value of the amount or 
value of $100 or upward, including things savoring 
of the realty, shall suffer imprisonment for not less 
than one nor more than ten years. 


Federal Rules of Criminal Procedure, Rule 5(b) provides: 


Statement by the Commissioner.—The commission- 
er shall inform the defendant of the complaint against 
him, of his right to retain. counsel and of his right 


to have a preliminary examination. He shall also in- 
form the defendant that he is not required to make a 
statement and that any statement made by him may 
be used against him. The commissioner shall allow 
the defendant reasonable time and opportunity to 
consult counsel and shall admit the defendant to bail 
as provided in ‘these rules. | 


Federal Rules of Criminal Procedure, Rule 30 provides: 


Instructions. —At the close of the evidence or at 
such earlier time during the trial as the court reason- 
ably directs, any party may file written requests that 
the court instruct the jury on the law as set forth 
in the réquests. At the same time copies of such re- 
quests shall be furnished to adverse Dartios. The 
court shall inform counsel of its proposed action upon 
the requests prior to their arguments to the jury, but 
the court instruct the jury after the arguments 
are completed. No party may assign as error any 

rtion of the charge or omission therefrom unless 

e objects thereto before the jury retires to consider 
its verdict, stating distinctly the matter to which he 
objects and the grounds of his objection. Opportunity 
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shall be given to make the objection out of the hear- 


ing of the jury. 


Federal Rules of Criminal Procedures, Rule 92(a) pro- 
vides : 


Harmless error—Any error, defect, irregularity or 
variance which does not affect substantial rights 
shall be disregarded. 


SUMMARY OF ARGUMENT 


A confession procured during a period of legal deten- 
tion is admissible in evidence, and its admissibility is not 
affected by a prior confession that is not offered and 
whose admissibility is not determined. Where no ques- 
tion of the voluntariness of a confession is raised at 
trial, no error can be claimed on appeal for failure to 
hold an unrequested hearing thereon. 

It was not error to delay a ruling on a motion to 
strike a witness’ testimony as to the money missing until 
the close of the government’s case and not to instruct 
the jury to disregard such testimony until the close of 
all the evidence. This is especially true where the facts 
are supplied by other evidence and concurrent sentences 
are imposed. 

When the co-defendant takes the stand in behalf of the 
accused and on cross-examination states that he com- 
mitted the crimes alone, it is not an abuse of discretion 
for the trial court to permit cross-examination without 
objection as to his prior inconsistent statements that they 
committed the crimes together. 

Absence of instructions not requested is not a basis 
for a claim of error especially where no objection was 
made to the charge as given. 

Evidence outside the confession which substantially 
indicated its truthfulness supplied sufficient corrobora- 
tion. 
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ARGUMENT 


I 
The Oral Confession Was Properly Admitted 


Appellant claims error in the admission of his oral 
confession to Sergeant Daly “without investigation as 
to its voluntariness” (App. Br. 19). Where a question 
of voluntariness.is raised, the accused is entitled to a 
hearing without the jury if he requests one. Wright v. 
United States, 102 U.S. App. D.C. 36, 250 F.2d 4, 13 
(1957); McAffee v. United States, 70 App. D.C. 142, 105 
F.2d 21, 24 (1939). However, appellant did not object to 
the confession on grounds of its bemg involuntary.* Thus 
a hearing on such an issue was not required. Moreover, 
appellant took a different position at trial. He affirmative- 
ly sought to establish, by the testimony of the co-defend- 
ant Smith, that he had in fact not made a confession. 
CFA 29) 

Being unsuccessful in his attempt below to negate the 
existence of the confession, appellant. now seeks to at- 
tack its voluntarimess by stating that “Here it was con- 
ceded by the Government that the first confession was 
“induced by intense questioning over @ prolonged period 
while the appellant was held under unlawful detention 
by the police.”* (App. Br. 18.) He also apparently seeks 
to infer that because the defense made a motion in which 
it was alleged that duress was used, “to which [the prose- 
eutor] had not responded”, that the “prosecutor . . . had 
voluntarily agreed to suppress the prior confession” 
and thereby conceded that “appellant was further induced 
to make that confession by threats, intimidation, and 


3 When asked the grounds for his objection, counsel stated, “On 
the grounds that statements made under such circumstances are 
not serene they are against the interest of the defendant.” 
(J.A. 18. 


4 Since not raised below, the point cannot be asserted on appeal. 
—— U.S. App. D.C. —— (No. 14355, 
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physical abuse .. ..” (App. Br. 18, 19). Such assump- 
tions are unsupported by the record. Government coun- 
sel responded to appellant’s “motion to dismiss” by ad- 
vising the court that “The Government doesn’t intend to 
introduce the statement.” (J.A. 7.) Its admissibility was 
thus not in issue. It would seem entirely proper for the 
government to prevent an unnecessary waste of the 
court’s time determining the admissibility of evidence 
which was not going to be offered. This certainly does 
not warrant 2 concession of the truth of the allegations 
of the mooted motion. By the same token. the mere fact 
that the government, in marshalling its evidence and pre- 
paring its case, chooses to use one confession rather than 
another does not warrant an assumption that the one 
not used was illegally obtained. The legality or ille- 
gality of the first confession never having been estab- 
lished, it cannot be used as a basis for attacking a sub- 
sequent confession on appeal. — 

Appellant’s theory in this Court is apparently that of 
a presumption of continuing duress or involuntariness, 
that is, once a confession is shown to be involuntary, the 
presumption is presumed to exist and will affect a sub- 
sequent confession unless shown otherwise. The short 
answer to this is that the first confession was never 
shown to be involuntary nor inadmissible in evidence. 

Assuming arguendo an illegal detention in violation of 
the Mallory doctrine, if appellant’s theory be that of a 
presumption of continuing illegal detention, it too must 
fall. As the Supreme Court stated in United States v. 
Bayer, 331 U.S. 532, 540-541 (1947), 


“Of course, after an accused has once let the cat 
out of the bag by confession, he is never thereafter 
free of the psychological and practical disadvantage 
of having confessed. He can never get the cat back 
in the bag. The secret is out for good. In such a 
sense, a later confession always may be looked upon 
as a fruit of the first. 

“But this Court has never gone so far as to hold 
that making a confession under circumstances which 
preclude its use, perpetually disables the confessor 
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from making a usable one after those conditions 

have been removed.” 
Thus, even if there had been an illegal detention at the 
time of the first confession, since the detention at the 
time of the second one was clearly legal, that confession 
was plainly admissible.’ It was, accordingly, properly ad- 
mitted in evidence. Cf. United States v. Carignan, 342 
U.S. 36, 45 (1951). 


i 


The Delay In Granting The Motion To Strike 
Does Not Constitute Reversible Error 


Appellant claims reversible error because the trial 
court did not grant his motion to strike certain testimony 
immediately. It appears that the trial court delayed a 
ruling on the motion until it was clear that the govern- 
ment was unable to produce another witness who had 
personally investigated the amount of money missing 
from the safe. At that time the court granted the motion 
stating it was still not “convinced the witness Corbin has 
personal knowledge of the money.” (J.A. 26.) The jury 
was subsequently instructed to disregard the testimony of 
Corbin relating to the missing money (J.A. 39). The 
fact of the money being taken and that the amount was 
over a hundred dollars was otherwise supplied by ap- 
pellant’s confession (J.A. 19). As appellant received the 
ruling and instruction that was called for, and since the 
facts in question were established by other evidence, any’ 
error would at most be harmless and thus not reversible. 
F. B. Cr. P. 52(a). 


5 The oral confession was made on February 14th (J.A. 17). 
This was some two months after appellant had been brought be- 
fore the United States Commissioner—where presumably he had 
‘been advised of his rights in accordance with F.R.Cr. P. 5(b). It 
was also about a month after arraignment on the indictment at a 
time when he was represented by counsel. 








9 


In any event, since the housebreaking and destroying 
movable property counts were sufficiently proven, re- 
versal upon the larceny count would not be warranted in 
view of the imposition of concurrent sentences. Hira- 
bayashi v. United States, 320 U.S. 81 (1943); Lewis v. 
United States, U.S. App. D.C. —— (No. 14,601, de- 
cided December 4, 1958). 


iit 


The Cross-examination Of The Co-defendant Smith 
Was Proper 


Appellant complains that the government’s cross-exam- 
ination of witness Smith was improper and amounted to 
reversible error (App. Br. 19). However, appellant made 
no objection except as to the introduction of Smith’s 
written statement on the ground that “the statement is 
not the best evidence” (J.A. 32). Having failed to make 
timely objection, and apparently having tactically decided 
to aecept the benefit of Smith’s testimony that he com- 
mitted the crimes alone, appellant cannot now complain. 

Even were this not SO, cross-examination as to Smith’s 
prior inconsistent statements of how he had committed 
the crimes with appellant was clearly proper. The door 
was opened when Smith on direct examination stated that 
he knew nothing about the checks, i.e., the ones missing 
from the safe. Having thus testified partially about the 
erime, it was proper to impeach him with his prior in- 
consistent statements. 

Also, on cross-examination, Smith specifically stated 
that he alone committed the erimes. This evidence went 
to the heart of the case, and, if believed, required a ver- 
dict of not guilty. The credibility of the witness thus be- 
came a major factor, and it was entirely proper to im- 
peach his credibility by his prior inconsistent statements. 
See Ewing v. United States, 77 U.S. App. D.C. 14, 135 


* This “statement” was marked for identification and submitted 
to the witness. None of its contents were read to the jury nor was 
the document itself offered or received in evidence. (J.A. 33-87). 
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F.2d -633 (1942), cert. denied, 318 US. 776 (1943), ren. 
denied, 318 U.S. 803 (1943). While it is generally true 
that the. cross-examiner is bound by testimony that is 
eollateralto the issues and may not rebut it for im- 
peachment purposes, the matter here could scarcely be 
termed “collateral”. As was stated in United States v. 
Klein, 187 F.2d 873, 876 (7th Cir. 1951), cert. denied, 341 
U.S. 952 (1951), in citing Ewing, 


“When evidence goes to challenge directly the trath 
of what’ the witness has said’ about matters ‘material 
to the issue on trial; it’cannot be called ‘collateral.’ 
Such evidence is admissible by way of impeachment 

or contradiction without regard to whether the wit- 
ness contradicted has been asked ‘about it.” 


See also Atkinson v. Atchison, Topeka & Santa Fe Ry. 
Co., 197 F.2d 244, 246 (10th Cir. 1952). 


The cross-examination here then was entirely. proper, 
and the trial court did not abuse its discretion In per- 
‘mitting it in the absence of an objection. 


IV 


The Court’s Instructions Do Not Afford A Basis 
For A Claim Of Error 


An instruction regarding the voluntariness of the oral 
-eonfession was, as shown in Argument I, not warranted 
by the issues or evidence. The absence of instructions 
thereon was thus not error. See McAfee v. United States, 
supra; Apel v. United States, 247 F.2d 277 (8th Cir. 
1957). 

The instruction on circumstantial evidence was proper 
in view of. the evidence.” Also since no objection was 
made as required by F.R. Cr. P. 30, it does not afford a 
 pasis for a claim of error on appeal. Villaroman v. Unit- 
ed States, 87 U.S. App. D.C. 240, 184 F.2d 261 (1950). 


| 7 This instruction was given after a bench conference following 
the original charge. The record does not reflect at whose request 
or suggestion it'was given. (See JA. 44). ; 
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That no accomplice instruction was given respecting the 
testimony of Smith clearly was not erroneous. Beside 
the fact that no request for such an instruction or ob- 
jection to the charge was made, since Smith was appel- 
lant’s own witness and the defense apparently heavily 
relied on his testimony that he alone committed the 
ermmes, it certainly was not in appellant’s interest to wish 
an instruction that such testimony should be viewed with 
care and caution. 

With regard to the absence of an imstruction on the 
necessity of corroboration for the confession, again no 
error may be claimed since no request for an instruction 
or objection to the charge as given was made. F. R. Cr. 
P. 30. Further since the confession was amply corrobo- 
rated within the rule of Opper v. United States, 348 U.S. 
84, 93 (1954), the absence of an instruction was at most 
immaterial. 

As to an instruction limiting the evidence brought out 
on cross-examination of Smith, no request or objection 


having been made, there is no basis for a claim of error. 
F. BR. Cr. P. 30; Benatur v. United States, 209 F.2d 734 
(9th Cir. 1954), cert. denied, 347 U.S. 974 (1954). 


Vv 


The Confession Was Amply Corroborated 


Finally, appellant claims that his confession lacked the 
required corroboration. It is, of course, true that cor- 
roboration is necessary; however, the requirement is only 
that there be substantial independent evidence to estab- 
lish the trustworthiness of the confession. As set forth 
by the Supreme Court in Opper v. United States, supra, 


“However, we think the better rule to be that the 
corroboration evidence need not be sufficient, inde- 

mdent of the statements, to establish the corpus 
velicti. It is necessary, therefore, to require the 
Government to introduce substantial independent evi- 
dence which would tend to establish the trustworthi- 
ness of the statement.” 
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See also Smith v. United States, 348 U.S. 147 (1954). The 
testimony of the witness Corbin was clearly sufficient 
corroboration within the rule. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the district court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CaRkL W. BELCHER, 
EpGark T. BELLINGER, 
Assistant United States Attorneys. 
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